WASHI NGTON METROPCLI TAN AREA TRANSI T COVM SSI ON
SI LVER SPRI NG, MARYLAND

ORDER NO. 12,101

IN THE MATTER OF: Served July 24, 2009
SKYHAWK LOd STICS, INC., Suspension ) Case No. MP-2009-044
and | nvestigation of Revocation of )
Certificate No. 406 )

This matter is before the Commi ssion on respondent’s response
to Order No. 12,042, served June 10, 2009, which directed respondent
to show cause why the Comm ssion should not assess a civil forfeiture
agai nst respondent, and/or suspend or revoke Certificate No. 406.

| . BACKGROUND

Under the Conpact, a WWRATC carrier nmay not engage in
transportation subject to the Conpact if the carrier’'s certificate of
authority is not “in force.”! A certificate of authority is not valid
unless the holder is in conpliance with the Commi ssion’s insurance
requi renments. 2

Commi ssion Regul ation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 406 for a mninum of
$5 nmillion in combined-single-linmt liability coverage and maintain on
file with the Comrission at all tines proof of coverage in the form of
a WWATC Certificate of Insurance and Policy Endorsenent (WVATC
I nsurance Endorsenent) for each policy conprising the m nimm

Certificate No. 406 was rendered invalid on March 17, 2009,
when the $1 nmillion primary WWATC |nsurance Endorsenment on file for
respondent term nated w thout replacenent. Order No. 11,895, served
March 17, 2009, noted the automatic suspension of Certificate No. 406
pursuant to Regulation No. 58-12, directed respondent to cease
transporting passengers for hire under Certificate No. 406, and gave
respondent thirty days to replace the term nated endorsenent and pay
the $50 late fee due under Regulation No. 67-03(c) or face revocation
of Certificate No. 406.

The excess endorsenent subsequently expired on March 20, 2009
wi t hout repl acenent. Order No. 11,895 anticipated this by stating
that in the event respondent failed to satisfy the requirenments of
Order No. 11,895 prior to Mrch 20, respondent would have the
remai nder of the thirty days for replacing the primary coverage to
repl ace the excess coverage.

! Compact, tit. Il, art. X, § 6(a).
2 Conpact, tit. Il, art. X, § 7(g).



Respondent subsequently submtted acceptable $1 nmillion prinmary
and $4 mllion excess WWATC I|nsurance Endorsenents and paid the $50
late fee, and the suspension was lifted in Oder No. 11,953, served
Apri | 28, 2009, but the effective dates of the replacenent
endorsenments are March 27, 2009 for the primary instead of March 17,
2009, and March 26, 2009 for the excess instead of March 20, 2009.
Under Regul ation No. 58-14:

If a carrier’s operating authority is suspended
under Regulation No. 58-12 and the effective date of a
later-filed replacenent Endorsenent falls after the
automati ¢ suspension date, the carrier nust verify tinely
cessation of operations in accordance w th Conmi ssion
Rul e No. 28 and corroborate the verification with client
statenents and/or copies of pertinent business records,
as directed by Conm ssion order.

Order No. 11,953 noted that respondent’s Director of Contract

Operations, Kevin Madden, Sr., had filed a statenent verifying
cessation of operations but only from March 17, 2009 through March 26,
20009. In addition, the statement was not under oath as required by

Rul e No. 4. Order No. 11,953 gave respondent thirty days to file a
statenent under oath addressing whether any operations were conducted
during the entire suspension period of Mrch 17, 2009, to April 28,

20009. The order further directed respondent to corroborate its
statenent with a statement from respondent’s sole client of record,
the Defense Intelligence Agency (D A). The order also directed

respondent to file an effective anendnent letter wupdating its DA
contract tariff for the current option year.

Respondent did not respond.

The Conmission then issued Order No. 12,042 giving respondent
thirty days to show cause why the Conm ssion should not assess a civil
forfeiture against respondent, and/or suspend or revoke Certificate
No. 406, for knowingly and willfully conducting operations under an
i nval i d/ suspended certificate of authority and failing to produce
docunents as directed. The order also gave respondent fifteen days to
request a hearing, specifying the grounds for the request, describing
the evidence to be adduced, and explaining why such evidence cannot be
adduced wi t hout an oral hearing

Il. RESPONSE TO ORDER NO. 12,042
Respondent updated its DIA contract tariff on June 18, 2009,
for the second option year, March 1, 2009, through February 28, 2010.

In a response filed July 9, 2009, respondent admts operating
“between March 17, 2009 and WMarch 26, 2009”". Respondent is silent
with regard to whether operations continued or not from March 26 to
April 28. No statenent has been subnitted from D A



The July 9 response includes a request for oral hearing.
Respondent says it would present the testinony of M. Midden and M.
Jimy Qgunniyi, respondent’s president, but respondent does not say
what their testinony would cover and does not say why their testinony
cannot be adduced w thout an oral hearing. Respondent states that it
woul d al so present evidence from its insurance conpany regarding the
retiring insurance conpany’s decision not to reinstate coverage and
the process other conpanies enploy to wite the coverage our
regul ations require, but respondent does not state that any w tnesses
woul d appear from said insurance conpanies, and respondent does not
state why such additional evidence cannot be adduced without an oral
heari ng.

[11. DENIAL OF ORAL HEARI NG
Respondent’s request for oral hearing was filed out of tine.
Under Order No. 12,042 the request was due no later than June 25, but

respondent did not file the request until July 9. Furthernore, we do
not see the relevance of decisions and processes internal to the
i nsurance conpani es respondent nay have contacted — or not. Under

Regul ati on No. 58-11:

When a WVMATC carrier’s insurance has term nated or
is about to terminate the carrier nust contact the
Commission to ascertain whether the necessary WATC
I nsurance Endorsenent has been filed before continuing to
operate on and after the termination date. Proof a WWATC
carrier has satisfied its duty to verify shall consist of
cont enpor aneous witten verification fromthe Conm ssion.

There is no evidence in the record indicating that respondent
contacted the Commission to ascertain whether the necessary WATC
I nsurance Endorsenent had been filed before continuing to operate on
and after March 17.

The request for hearing shall therefore be deni ed.

| V. ASSESSMENT OF FORFEI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenent, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nmore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.® Each day of the
violation constitutes a separate violation.*

The term “know ngly” nmeans with perception of the underlying
facts, not that such facts establish a violation.® The terns “willful”

8 Conpact, tit. Il, art. XIIl, § 6(f)(i).

4 Compact, tit. Il, art. XII, & 6(f)(ii).

5 1In re Westview Med. & Rehab. Servs., P.C. Inc., No. MP-07-070, Order
No. 10,882 (Nov. 2, 2007); In re Handi-Pro Transp., Inc., No. MP-07-060,

3



and “willfully” do not nean with evil purpose or crimnal intent;
rather, they describe conduct marked by carel ess disregard whether or
not one has the right so to act.®

If any carrier had reason to be vigilant of its insurance
status, and therefore right to operate,’ it is respondent. Respondent
has a long history of insurance violations and operating wthout
authority — and being sanctioned for such.

Applicant held WVATC Certificate of Authority No. 406 from
February 26, 1998, wuntil July 19, 2001, when the Conmi ssion revoked
Certificate No. 406 in pertinent part for applicant’s willful failure
to conply with Conm ssion Regul ation No. 58 governing insurance.®

Applicant reapplied for operating authority later in 2001, and
the application was approved in early 2002 in substantial part on the
basis of applicant’s representation that it had access to, was famliar
with, and would conply with the Conpact and the Conmission's rules and
regul ations thereunder.® Certificate No. 406 was reissued to applicant
on February 22, 2002, and suspended four times over the next five and
one-quarter years for wllful failure to conply wth Regulation
No. 58.1° The Conmission lifted the suspension the first three times*
and revoked Certificate No. 406 in August 2007 the fourth time.*

Applicant reapplied for operating authority later in 2007.%°
The record in that proceeding showed that respondent continued
operating after receiving a copy of the fourth suspension order, Order
No. 10,406, served April 16, 2007. The record also showed that
respondent experienced a |apse of insurance coverage for seventeen

Order No. 10,817 (Oct. 10, 2007); In re Sydney Shuttle, LLC, No. MP-07-064
Order No. 10,792 (Sept. 28, 2007).

® Order Nos. 10,882; 10,817; 10, 792.

" See Conpact, tit. Il, art. XI, 8 7(g) (certificate of authority not valid
unl ess hol der in conpliance with Conm ssion insurance requirenents).

8 In re Skyhawk Logistics, Inc., No. MP-01-042, Order No. 6291 (July 19,
2001).

® In re Skyhawk Logistics, Inc., No. AP-01-100, Oder No. 6503 (Jan. 29,
2002).

0 |'n re Skyhawk Logistics, Inc., No. MP-07-072, Order No. 10,406 (Apr. 16,
2007); In re Skyhawk Logistics, Inc., No. MP-05-043, Oder 8653 (Apr. 19,
2005); In re Skyhawk Logistics, Inc., No. MP-05-032, Oder 8607 (Mar. 22,
2005); In re Skyhawk Logistics, Inc., No. MP-04-077, Order 7887 (Mar. 22,
2004) .

' In re Skyhawk Logistics, Inc., No. MP-05-043, Oder 9653 (June 15,
2006); In re Skyhawk Logistics, Inc., No. MP-05-032, Oder . 8619 (Mar. 30,
2005); In re Skyhawk Logistics, Inc., No. MP-04-077, Order No. 8059 (June 3,
2004) .

2 I'n re Skyhawk Logistics, Inc., No. MP-07-072, Order No. 10,681 (Aug. 8,
2007).

¥ 1n re Skyhawk Logistics, Inc., No. AP-07-195, Order No. 11,693 (Nov. 19,
2008).
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days from July 14 through July 30, 2007.** There was nothing in the
record to indicate that respondent discontinued operating during that
period, and respondent later adnmitted it had operated during that
period. **

The 2007 application neverthel ess was approved on Novenber 19,
2008, on the basis of evidence showing that respondent had
subcontracted its governnent contracts to a WWATC carrier in good
standing while respondent’s application was pending and on the
condition that respondent pay a civil forfeiture and serve a one year
period of probation for operating while suspended and uninsured.
Certificate No. 406 was reissued on January 27, 2009, and suspended
not two nonths later for the same violations.

W view the current violations as a knowing and wllful
continuation of an ongoing pattern of behavior that respondent has yet
to conpletely correct and therefore find that respondent has failed to
show cause why the Commi ssion should not assess a civil forfeiture for
operating while suspended and uni nsur ed.

We shall assess a forfeiture of $500 per day for 42 days of
operations while suspended, or $21, 000. W will assess an additional
$500 per day for t he 10 days appl i cant oper at ed whil e
uni nsur ed/ underi nsured, or $5,000, for a total forfeiture of $26, 000.

In calculating the anbunt of the forfeiture we have taken into
account a nunber of factors, first of which is that the civil
forfeiture provision of the Conpact serves at least two functions:
deterrence of future violations and disgorgement of unjust profits.?®
We have doubled the ampunt of forfeiture from the $250 per day we
assessed agai nst respondent in 2008'° because apparently $250 per day
is not enough of a deterrent to dissuade respondent from committing
such viol ati ons.

We have al so taken into consideration: (1) that respondent had
advance notice of the cancellation of its WWATC | nsurance
Endorsenents; (2) that respondent has admitted it did not stop
operating on Mirch 17, 2009, as originally clainmed; (3) that
respondent failed to contact the Conmission in conpliance wth
Regul ation No. 58-11 to ascertain whether the necessary WATC
I nsurance Endorsenent had been filed before continuing to operate on
and after March 17, 2009; (4) that respondent’s DIA contract was in
pl ace and active during the entire suspension period from March 17,

% 1d. at 2.

5 1d. at 3.

% 1d. at 4-6.

7 Order No. 11, 895.

¥ I'n re Phoenix Linp. & Tour Co., No. AP-98-10, Order No. 5304 (Apr. 6,
1998) .

19 see Order No. 11,693 at 4.



2009, to April 28, 2009; (5) that respondent does not deny operating
on and after March 26, 2009, when its insurance was partially
reactivated;?® (6) that respondent signed for a copy of the
Commi ssion’s cease and desist order, Oder No. 11,895, on April 2,
2009; (7) that respondent has not produced any evidence that the DA
contract was subcontracted to any other WWATC carrier during the
suspension period; (8) that respondent has failed to produce any
statenent from DIA that would indicate that respondent abandoned the
contract during the suspension period or assigned it to some other
carrier; and (9) that the current violations fit an established
pattern of behavior.

V. REVOCATI ON

The Commission nmay suspend or revoke all or part of any
certificate of authority for wllful failure to conply wth a
provision of the Conpact, an order, rule, or regulation of the
Conmi ssion, or a term condition, or limtation of the certificate.?

When the signatories and Congress approved the Conpact, they
desi gnated nonconpliance with Comm ssion insurance requirenents as the
single offense that would automatically invalidate a certificate of
authority. ?? They <could not have sent a clearer nessage that
nmai nt ai ni ng proper insurance coverage is of paranmount inportance under
t he Conpact.?® Further, respondent was on probation at the time of the
violations for precisely the same unlawful conduct. Order No. 11,693,
served Novenber 19, 2008, approved respondent’s application for
rei ssuance of Certificate No 406 on the condition:

That applicant shall be placed on probation for a
period of one vyear commencing wth the issuance of
Certificate No. 406 in accordance with the ternms of this
order and that a willful violation of the Conpact, or of
the Conmission's rules, regulations or orders thereunder,
by applicant during the period of probation shall
constitute grounds for i mredi ate suspension and/or
revocation of applicant’s operating authority wthout
further proceedings, regardless of the nature and
severity of the violation.?

20 |t does not neke sense that respondent would continue operating while
uni nsured and then stop operating once insurance had been reacquired.

21 Conpact, tit. Il, art. X, & 10(c).
22 Conpact, tit. Il, art. X, § 7(g).

2 Order Nos. 10,882; 10,817; In re Yai Med. Transp., L.L.C, No. MP-05-09;
Order No. 8845 (July 22, 2005).

24 Order No. 11,693 at 6.



Agai nst this backdrop, and considering that respondent operated
not only while suspended but while uninsured/underinsured, we shall
revoke Certificate No. 406.2°

THEREFORE, I T | S ORDERED:

1. That pursuant to Article XliII, Section 6(f), of the Conpact,
the Commi ssion hereby assesses a civil forfeiture against respondent
in the amunt of $26,000 for knowingly and wllfully violating
Article XI, Section 6(a), of the Conmpact, Regulation No. 58, and Order
No. 11, 895.

2. That respondent is hereby directed to pay to the Comr ssion
within thirty days of the date of this order, by noney order,
certified check, or cashier’s check, the sum of twenty-six thousand
dol I ars ($26, 000) .

3. That pursuant to Article X, Section 10(c), of the Compact,
Certificate of Authority No. 406 is hereby revoked for respondent’s
willful failure to conply wth Article XI, Section 6(a), of the
Compact, Regulation No. 58, and Order No. 11, 895.

4. That within 30 days from the date of this order respondent
shal | :
a. renove from respondent’s vehicle(s) the identification
pl aced t hereon pursuant to Conm ssion Regul ati on No. 61;

b. file a notarized affidavit with the Comm ssion verifying
conmpliance with the preceding requirenent; and

c. surrender Certificate No. 406 to the Comm ssion.

BY DI RECTI ON OF THE COW SSI ON; COWM SSI ONERS CHRI STI E AND BRENNER:

WlliamsS. Mrrow, Jr.
Executi ve Director

25 see Order No. 10,882 (revoked for operating while underinsured); Oder
No. 10,817 (revoked for operating while uninsured); Order No. 8845 (revoked
for operating while uninsured).



