WASHI NGTON METROPCLI TAN AREA TRANSI T COVM SSI ON
SI LVER SPRI NG, MARYLAND

ORDER NO. 12,121

IN THE MATTER OF: Served August 18, 2009
CHUKWUNENYE NNAKWJ, Tradi ng as ) Case No. MP-2008-242
PROGRESSI VE MEDI CAL CARE SERVI CES, )

Suspensi on and | nvestigati on of )
Revocation of Certificate No. 1078 )

This matter is before the Comm ssion on respondent’s response
to Order No. 12,038, served June 10, 2009, which, anong other things,
directed respondent to respond to allegations of operating a vehicle
with invalid license plates, present vehicles for inspection by
Comm ssion staff, and submt proof of safety inspection for the
al | egedl y i npounded vehicle and respondent’s current vehicle(s).

| . BACKGROUND

Under the Conpact, a WWRATC carrier nmay not engage in
transportation subject to the Conpact if the carrier’'s certificate of
authority is not “in force.”t A certificate of authority is not valid
unless the holder is in conpliance with the Conm ssion’s insurance
requi renments. 2

Commi ssi on Regul ation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 1078 for a m ninum of
$1.5 million in conbined-single-limt liability coverage and naintain
on file with the Conm ssion at all tinmes proof of coverage in the form
of a WHATC Certificate of Insurance and Policy Endorsenent
(WVMATC I nsurance Endorsenent) for each policy conprising the m ninmm

Certificate No. 1078 was rendered invalid on November 8, 2008,
when the $1.5 mllion primary WATC |nsurance Endorsenment on file for
respondent termnated w thout replacenent. Order No. 11,674, served
Novenber 10, 2008, noted the automatic suspension of Certificate
No. 1078 pursuant to Regulation No. 58-12, directed respondent to
cease transporting passengers for hire under Certificate No. 1078, and
gave respondent thirty days to replace the term nated endorsenent and
pay the $50 late fee due under Regulation No. 67-03(c) or face
revocation of Certificate No. 1078.

Respondent subsequently submtted a new $1.5 million primry
WVATC Endorsement on November 13, 2008, with an effective date of
Novermber 19, 2008, but respondent did not pay the $50 l|late insurance

! Compact, tit. Il, art. X, § 6(a).
2 Conpact, tit. Il, art. X, § 7(g).



fee. Certificate No. 1078 consequently was revoked in Oder
No. 11,772, served Decenber 30, 2008, pursuant to Article X, Section
10 (c).

Respondent thereafter paid the late fee and filed an
application for reconsideration on January 2, 2009. Respondent argued
that the Commission had revoked Certificate No. 1078 “without

reasons”. Oder No. 11,772, however, states that the reason for
revocation was respondent had not paid the $50 late insurance fee
under Regulation No. 67-03(c). I ndeed, the record shows Conmi ssion

staff contacted respondent on Decenber 19 and informed him that the
$50 late fee was due, but respondent did not pay the late fee until
January 2. The application for reconsideration was therefore denied
in Oder No. 11,800, served January 15, 2009, but because respondent
had paid the late fee wthin the tinme prescribed for filing an
application for reconsideration, the Conmi ssion reopened this proceeding
on its own initiative and reinstated Certificate No. 1078.

To prevent circunvention of Regulation Nos. 60-01 and 67-02,
respondent was directed to file a 2009 annual report and pay the 2009
annual fee on or before January 31, 2009. And because the effective
date of respondent’s new WVWATC Endorsenent was Novenber 19, 2008,
i nstead of Novenber 8, 2008, Order No. 11,800 directed respondent to
verify tinely cessation of operations and corroborate with copies of
pertinent business records in accordance with Regul ati on No. 58-14.

1. RESPONSE TO CRDER NO. 11, 800

Respondent tinely paid his 2009 annual fee and filed his 2009
annual report on January 30, 2009. Respondent submtted nothing
further in response to Order No. 11,800, other than a request to anend
Order No. 11,800 so as to mmke Novenber 19, 2008, the effective date
of the reinstatement of Certificate No. 1078 on the ground that
Novermber 19 is the effective date of the replacenent WWMATC Endor senent
supporting reinstatenent. The request was denied because respondent
was nhot eligible for reinstatenent prior to January 2, 2009, when
respondent paid the outstanding $50 | ate fee.

The only other docunments in the record were two unsigned,
unsworn statements di savowi ng operations during the suspension period
and copies of supporting bank records subnitted by respondent prior to
Order No. 11,800 in attenpted conpliance with Regulation No. 58-14.
Besi des being unsigned and unsworn, the statenents are inconsistent
with respondent’s own bank records and contradi cted by correspondence
obtained from one of respondent’s clients, Health Services for
Children with Special Needs, Inc., (HSCSN, as pointed out in Oder
No. 11, 944.

According to a statenent filed by respondent on January 2,
2009, respondent clainms not to have “transported anyone since Nov 10,

2008. " According to a statenent filed by respondent on January 13,
2009: “Since June 2008 ny contract was terminated by MIM | have not
signed any contract wth anybody. I have not transported anybody.”



These statenments are inconsistent with respondent’s own bank records
showi ng nunmerous purchases from several gas stations throughout
Novenber 2008, and the statenents are inconsistent wth HSCSN s
demands in a March 27, 2009, letter for repaynment of noney paid to
respondent for service rendered “from Novenmber 10, 2008, through
January 15, 2009”, including service rendered on Novenber 14, 16, 17

and 18, 2008, when respondent was not only suspended but at the tine
apparent |y uninsured.

The Commission thus <concluded in Oder No. 11,944 that
respondent’s bank records and the HSCSN correspondence established
that respondent continued operating on and after respondent’s WATC
Endor senent expired on Novenber 8, 2008. The Comm ssion also found no
evi dence that respondent had nmade any effort to ascertain whether the
necessary WVATC Endorsenent had been filed before continuing to
operate on and after Novenmber 8, 2008, as required by Regulation
No. 58-11. The Comm ssion further found that respondent should have
produced copies of his HSCSN i nvoices in response to Order No. 11, 800.

Order No. 11,944 therefore gave respondent thirty days to show
cause why the Commi ssion should not assess a civil forfeiture against
respondent, and/or suspend or revoke Certificate No. 1078, for
knowingly and wllfully violating Article XI, Section 6(a), of the
Compact by conduct i ng operations under an i nval i d/ suspended
certificate of authority, and for knowingly and willfully violating
Order No. 11,800 by failing to produce docunents as required.

[11. RESPONSE TO ORDER NO. 11, 944

On April 23, 2009, respondent filed a new $1.5 mllion primary
WVATC | nsurance Endorsenent with an effective date of November 8,
2008, thus closing the eleven-day gap in coverage created by the
repl acenent endorsenent filed Novenber 13, 2008.

In a statenment filed May 12, respondent continued to maintain
that he “at no tinme engaged in transportation subject to the Conpact
without ny certificate, Certificate No. 1078, being in force.” Thi s
does not square with the evidence di scussed above and is contradicted
by respondent’s request, filed the sane day, asking the Comrission to
vacate the suspension of Certificate No. 1078 so that respondent m ght
recoup fees for service rendered by respondent to HSCSN clients |ast
Novenber , Decenber, and January while Certificate No. 1078 was
suspended/ r evoked.

At this point, the Commission nornally would have nade its
ultimate findings on these issues and nmeted out any sanctions that
appeared warranted, but the Conmmission stayed its hand to give
respondent time to respond to new allegations of additional
vi ol ati ons.

I V. EVI DENCE OF OTHER VI OLATI ONS



On May 28, 2009, the Conmission received a copy of a letter
dated May 15, 2009, from HSCSN to respondent advising respondent as
fol | ows:

Under the provisions of 12.4 of the Agreenent between
HSCSN and Progressive Medi cal Transportation (dated
Cct ober 31, 2008), the Agreenent is hereby suspended
i medi ately based on HSCSN s belief that its nenbers are
in inmmnent danger. This suspension is permanent and
will not be rescinded, and therefore this notification to
you shoul d al so be consi dered notification of
term nation, effective May 15, 2009, the date hereof.

Acconpanying the May 15 letter is a letter dated May 19, 2009,
from HSCSN to the “Chief of Investigation” at 2100 Martin Luther King
Avenue, SE, Washi ngton, DC 20020, who apparently is an official in the
District Government wth oversight of matters involving Medicaid
recipients. The letter recites the details of HSCSN s term nation of
its contract wth respondent. According to the My 19 letter,
respondent was arrested by “Capital H Il police” on May 14, 2009, for
operating a “Camry” with “van tags”. An HSCSN “nenber” who is also a
Medicaid recipient was reportedly in the vehicle at the tinme of the
arrest and had to be picked up and transported by another of
respondent’s drivers.

As noted in Order No. 12,038, the allegations in the two My
letters raised the issues of whether respondent was operating a notor
vehicle in violation of the District’s nmpbtor vehicle |aws, whether
respondent was operating a vehicle that was not safe to operate,
whet her respondent was operating a vehicle w thout WWATC nmarkings,
whet her respondent has reported to the Commi ssion all of the vehicles
in respondent’s fleet, and whether respondent has reported all
vehicles to his insurance comnpany.

Order No. 12,038 accordingly directed respondent to confirm or
deny the allegations in the My HSCSN letters and, if confirned,
produce any and all docunents pertaining to the arrest and any and all
safety inspection certificates issued for the inmpounded vehicle within
the past 15 nonths. The order further directed respondent to subnit a
current list of vehicles used in WVATC operations, produce any and all
safety inspection certificates issued for those vehicles within the
past 15 nonths, and present said vehicles for inspection by Commi ssion
staff.

V. RESPONSE TO ORDER NO 12,038

Respondent confirms he was arrested on My 14, 2009, and
charged with “unregi stered auto/m suse of tags” while transporting an
HSCSN cl i ent. Respondent states that he transported the HSCSN client
in a 1996 Toyota Camry that respondent borrowed froma famly friend
whil e respondent’s van was out of service for repairs. A copy of an
order issued by the Superior Court of the District of Colunbia on
June 29, 2009, and submtted to the Comm ssion by respondent on

4



July 1, 2009, indicates that the charges were disnissed as of June 1,
20009. The dism ssal, however, was wthout prejudice to the right of
the prosecution to reinstate the charges at a |ater date.

Respondent presented his only vehicle, a 1999 Toyota Sienna
for staff inspection on July 16, 2009. The vehicle did not display a
commercial for-hire license plate and did not display a safety
i nspection sticker. Respondent |ater subnitted proof that the Sienna
passed a safety inspection on July 27, 2009.

Respondent submitted a copy of a Mryland title and
registration for the 1996 Toyota Canry. The title was issued May 18
2009, four days after respondent was arrested for operating the Canry
Wi t hout proper tags. Respondent’s nanme does not appear on the title.
Respondent produced no safety inspection certificate for this vehicle.
The title indicates that the Camry was last inspected January 27,
1998.

VI . ASSESSMENT OF FORFElI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenent, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.?

The term “know ngly” nmeans with perception of the underlying
facts, not that such facts establish a violation.* The ternms “willful”
and “willfully” do not nmean with evil purpose or crimnal intent;
rather, they describe conduct narked by intentional or careless
disregard or plain indifference.® Enployee negligence is no defense.®
“To hold carriers not liable for penalties where the violations
are due to nere indifference, inadvertence, or negligence of enployees
woul d defeat the purpose of” the statute.’

A. Unaut hori zed Operati ons

As noted above, the record shows respondent operated while
Certificate No. 1078 was suspended and revoked |last Novenber
Decenber, and January. Specifically, the record shows respondent was
paid by HSCSN for trips conducted on ten days in Novenber, twenty-one
days in Decenber, and eight days in January prior to January 15.
Based on the evidence discussed above, we find that these operations

3 Compact, tit. Il, art. XII, § 6(f).

“ In re Metro Health-Tech Servs. Inc., No. MP-08-057, Oder No. 11,588
(Sept. 24, 2008).

> 1d.

51n re Zee Transp. Serv., Inc., No. MP-07-120, Order No. 10,671 (Aug. 8,
2007) .

" United States v. Illinois Cent. RR, 303 U.S. 239, 243, 58 S. C. 533
535 (1938).



were conducted knowingly and willfully within the neaning of the civil
forfeiture provision of the Conpact.

The civil forfeiture provision of the Conpact serves at
|l east two functions: deterrence of future violations and di sgorgenent
of unjust profits.® Accordingly, one of the factors the Conmission
takes into consideration when determining the appropriate size of a
forfeiture is whether the carrier profited fromhis nisdeeds.®

The evidence in the record shows that HSCSN pai d respondent
$16, 746 for service rendered by respondent while Certificate No. 1078
was suspended/revoked. HSCSN | ater denanded repaynent of the full
$16,746 on the ground that wunder HSCSN s contract wth respondent
payrment was not due for service rendered while Certificate No. 1078
was suspended. Wen repaynent was not forthcomng, HSCSN |ater
decided to withhold payment on clains subnitted by respondent for
service rendered after Certificate No. 1078 was reinstated January 15,
2009, as a neans of recouping the $16, 746. As of March 27, 2009,
HSCSN had wi thheld $7,018.75. Respondent has produced evidence
i ndicating that HSCSN eventually withheld a total of $15, 808. 31.

W will assess a civil forfeiture against respondent in the
amount of $250 per day®® for 39 days, for a total of $9,750. We will
suspend all but $1,750 in recognition of applicant’s lack of profit
from those trips.™ Failure to pay the net forfeiture in tinely
fashion shall result in reinstatenent of the full $9, 750.

B. Safety Violation

Article X, Section 5(a), of the Conpact states that each
authorized carrier shall provide safe and adequate transportation
service, equipnent, and facilities. Qperation of a vehicle with an
expired, invalid or mssing safety inspection sticker violates Article
X, Section 5(a).*® Such a vehicle is presunptively unsafe.®

Local notor vehicle laws require a safety inspection as
part of the for-hire vehicle registration and registration renewal
process. ' Respondent has produced no safety inspection certificate
for the 1996 Toyota Canry that would cover respondent’s operation of

8 In re Transcom Inc., No. AP-05-113, Order No. 10,114 at 3 (Nov. 30,
2006) .

% 1d.
10 see id. (sane).
11 See id. (reducing forfeiture based on profit).

2 In re VOCA Corp. of Wash., D.C., No. M-02-30, Order No. 7258 at 2
(June 20, 2003); In re Junior’'s Enterprises, Inc., No. M-01-103, O der
No. 6549 (Feb. 21, 2002); In re Safe Transp., Inc., No. M-96-15 Oder
No. 4849 (May 17, 1996).

13 Order No. 7258; Order No. 6549; Order No. 4849.

14 See e.g., ww. maryl andnmva. coml About MA/ | NFO 27300/ 27300- 26T. ht m7 18 DCMR
413. 10, 421.2.




the Camry for hire under Certificate No. 1078 on My 14, 2009. In
addi ti on, respondent has produced no safety inspection certificate for
the 1999 Toyota Sienna that would cover respondent’s operation of the
Si enna under Certificate No. 1078 at any tinme prior to July 27, 2009.

W will assess a forfeiture of $500 agai nst respondent for
knowingly and willfully violating Article XI, Section 5(a), of the
Conpact. '™ W will also direct respondent to obtain for-hire |license

pl ates for the Sienna.

C. Lease Violation

Under Regul ation No. 62-01, a WVATC carrier nay not operate
a vehicle that is not titled in the carrier’s nanme except pursuant to
a | ease agreement approved by the Commi ssion. The Conmi ssion has no
record of respondent filing a lease for the 1996 Toyota Canry
respondent admts operating on My 14, 2009. W will assess a
forfeiture of $250 against respondent for knowingly and wllfully
viol ati ng Regul ati on No. 62.1®

D. Violation of Order No. 11, 800
As noted above, respondent should have produced his HSCSN

records as required by Order No. 11, 800. Respondent has yet to
produce those records and has yet to offer any explanation for failing
to do so. W will assess a forfeiture of $250 for respondent’s

knowi ng and willful failure to tinmely produce documents as directed.?’

VI 1. PROBATI ON

In situations simlar to this one - operating while suspended
but not while uninsured - the Commission has not just assessed a civil
forfeiture. The Conmission also has placed the carrier on probation
for one year. W believe that would be appropriate in this case, as
wel | .

THEREFORE, I T | S ORDERED:

1. That pursuant to Article XIIl, Section 6(f), of the Conpact,
the Commi ssion hereby assesses a civil forfeiture against respondent
in the amount of $9,750 for knowingly and willfully violating Article
Xl, Section 6(a), of the Conpact; provided, that all but $1,750 shall
be suspended in recognition of respondent’s lack of profit.

2. That pursuant to Article Xl I, Section 6(f), of the Conpact,
the Commi ssion hereby assesses a civil forfeiture against respondent
in the amount of $1,000 for knowingly and willfully violating Article

15 See Order No. 7258 at 4 (sane).
16 See Order No. 7258 at 4 (same).

17 See In re Sans Health Care Servs. Inc., No. MP-08-005, Order No. 11,947
(Apr. 23, 2009) (sane).

18 d.



XI, Section 5(a), of the Conpact, Regulation No. 62, and Oder
No. 11, 800.

3. That respondent is hereby directed to pay to the Comm ssion
within thirty days, by noney order, certified check, or cashier’s
check, the sum of two thousand seven hundred fifty dollars (%2, 750).

4, That the full conmbined forfeiture of $10,750 assessed in
this order shall be imediately due and payable if applicant fails to
tinmely pay the net conbined forfeiture of $2,750.

5. That respondent shall obtain for-hire license plates for
the 1999 Toyota Sienna and file copies of the registration card with
the Commission within thirty days of the date of this order.

6. That respondent shall serve a one-year period of probation;
provided, that a wllful violation of the Conpact, or Com ssion
rules, regulations, or orders thereunder, during the period of
probation shall constitute grounds for imedi ate suspension and/or
revocation of Certificate No. 1078 regardless of the nature and
severity of the violation.

BY DI RECTI ON OF THE COW SSI ON; COWM SSI ONERS CHRI STI E AND BRENNER:

Wlliams$S. Mrrow, Jr.
Executive Director



