WASHI NGTON METROPOLI TAN AREA TRANSI T COWM SSI ON
WASHI NGTQN, DC

CRDER NO. 12, 282

IN THE MATTER OF: Served January 14, 2010
Formal Conpl ai nt of EXECUTI VE Case No. FC-2009-001
TECHNOLOGY SOLUTIONS, LLC, WWATC
No. 985, Against W& T TRAVEL
SERVI CES LLC, Trading as WITS,
WVATC No. 1372
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This matter is before the Conmmssion on the conplaint of
Executive Technology Solutions, LLC, WMATC No. 985 against W&T
Travel Services LLC, trading as WITS, WVATC No. 1372.

Under the Washington Metropolitan Area Transit Regulation
Conpact, Pub. L. No. 101-505, § 1, 104 Stat. 1300 (1990), "“A person
may file a witten conplaint with the Conm ssion regarding anything
done or omtted by a person in violation of a provision of [the
Conpact], or in violation of a requirement established under it.”* *“If
the respondent does not satisfy the conplaint and the facts suggest
that there are reasonable grounds for an investigation, the Conmm ssion
shall investigate the matter.”? *“If the Conm ssion determines that a
conplaint does not state facts which warrant action, the Comr ssion
may dismiss the conplaint wthout hearing.”? A conmplaint shall
contain, anong other things: (1) “A clear and concise statenent of the
facts upon which the filing is based’;* and (2) “A reference to the
specific section or sections of the Act, rules, regulations, or orders
of the Conmission on which the filing is based and which authorizes
t he Oon’r? ssion to take the requested action or grant the requested
relief.”

Before reaching the nerits of the conplaint, we nust rule on
two prelimnary notions.

. MOTI ONS
Executive Technol ogy Solutions has filed a motion for |eave to
file an anended conplaint. We shall deny the notion. What purports

to be an “Amended Conplaint” is actually an addendum to the conpl ai nt
that asks the Conmission to delete certain paragraphs in the conplaint
and insert two pages of additional text in Paragraph 8 of the

conplaint. There is no provision in the Commission s rules for filing
! Conpact, tit. Il, art. XiIl, § 1(a).
2 Conpact, tit. Il, art. XIIl, § 1(b)(i).
3 Compact, tit. Il, art. XII, & 1(b)(ii).

4 Commi ssion Rule No. 10-02(d).
5 Conmi ssion Rule No. 10-02(f).



an amended conplaint, and it is not the Conm ssion’s burden to conform
the conplaint in accordance with the deletions and additions specified
in the addendum The additional text violates the “clear and concise
statenent” requirement in Rule No. 10-02(d), in any event.

WITS has filed a notion for sumrary judgnent. We shall deny
this notion, as well. Under Rule No. 21-05(a), the Conm ssion may
grant sunmmary judgnent “if the Comni ssion on review of the record as a
whole, finds that there is no genuine issue as to any naterial fact
and that the noving party is entitled to judgnent as a matter of law.”
One of the material facts allegedly not in dispute is that a certain
WITS vehicle passed inspection by Commission staff prior to June 10,
2009. Conpl ai nant has not conceded this point. Summary | udgnent,
therefore, is not appropriate.

1. COVPLAINT

The conmpl aint alleges that on June 9 and 10, 2009, WTS engaged
in the “advertising, pronotion, offering for sale, and/or sale of
“for-hire” transportation services” using an “unauthorized” “2003 Ford
Bus” on Rockville Pike in Bethesda, Maryland.® The conplaint further
alleges that “[t]hrough the[se] neans” WTS “perforned for-hire
transportation services wthout proper authority.”’ The conpl ai nt
cites Title 1l of the Conpact, Article X, Section 6(a),® which
provides that “A person nmay not engage in transportation subject to
this Act unless there is in force a ‘Certificate of Authority’ issued
by the Conmission authorizing the person to engage in that
transportation.” WTS adnmts operating the 2003 Ford Bus on Rockville
Pi ke on June 10, 2009.°

Commi ssion records show that WTS has held Certificate of
Authority No. 1372 since April 26, 2007. Oiginally, operations under
Certificate No. 1372 were restricted to vehicles seating 15 persons or
less, including the driver. Removal of the seating capacity
restriction in Certificate No. 1372 was approved in Order No. 11,933,
served April 9, 2009, subject to the condition that WITS file certain

docunents and present its revenue vehicles for inspection by
Commi ssion staff. WTS tinely presented nost of its vehicles for
i nspection and otherwi se substantially satisfied the conditions of
i ssuance as of April 16, 2009. The Commission’s Executive Director
issued Certificate No. 1372 that day wthout a seating capacity
restriction.® Conmi ssion records show that anmended Certificate

No. 1372 was in force on June 9 and 10, 2009. W therefore find that
neither the alleged operation of the 2003 Ford Bus on June 9, 2009,

5 Compl aint, Y 7-8 at 3.
" Complaint, § 10 at 4.

8 Conplaint, 11 at 4.

° Answer, T 8 at 2.

10 The Conmmission has issued other Certificates of Authority upon a finding
of substantial conpliance with the conditions of issuance prescribed in the
Commi ssion’s approval order. See In re Haymarket Transp., Inc., No. AP-08-
181, Order No. 12,186 (Cct. 8, 2009) (and orders cited therein).
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nor the admtted operation of the 2003 Ford Bus on June 10, 2009,
constitutes a violation of Article Xl, Section 6(a), of the Compact.

Al t hough WITS did not violate Article XI, Section 6(a), of the
Conpact, the record shows that the 2003 Ford Bus was one of the
vehicles WITS did not present for inspection, as directed by Order
No. 11, 933, prior to reissuance of Certificate No. 1372. The
Executive Director’'s letter transnmitting amended Certificate No. 1372
adnmoni shed WITS not to operate that vehicle until such tinme as it
passed inspection by Conmm ssion staff. WITS acknow edges receiving
the letter,! and as noted above, WTS adnits operating the 2003 Ford
Bus on Rockville Pike on June 10, 20009. According to the Conm ssion’s
vehi cl e inspection records, WITS did not present the 2003 Ford Bus for
i nspection by Conmission staff until July 21, 2009.

WITS has submitted several affidavits to establish the
proposition that the 2003 Ford Bus was inspected by Conm ssion staff
on April 15, 2009, but the affidavits lack credibility. The
affidavits purport to establish the dates when 20 of WTS s vehicles
were presented for inspection by WWVATC staff, including the 2003 Ford
Bus. Few of the alleged dates of inspection in the affidavits match
the dates in the Conmission's vehicle inspection records. The
affidavit of WITS' s president, Darnell Lee, also attenpts to identify
which vehicles were inspected by which Comnission staff nmenbers, but
none  of these wvehicle inspector allegations agree wth the
Commi ssion’s vehicle inspection records. Thus, when WTS clains that
t he 2003 Ford Bus passed inspection prior to July 21, 2009, the record
sinply does not support that contention.

We are troubled by WITS s premature operation of a vehicle the
Commi ssion had directed WITS to present for inspection. On the other
hand, the record shows that the 2003 Ford Bus had passed a safety
i nspection within the 12 nmonths prior to June 9 and 10, 2009, ' and
that the 2003 Ford Bus was properly nmarked in accordance wth
Regul ation No. 61 when staff inspected it on July 21, 2009. From
conplainant’s allegation of *“advertising” services by neans of
operating said vehicle, it would appear that the 2003 Ford Bus was
mar ked in accordance with Regulation No. 61 as of June 9 and 10, 2009,
as well.

[11. ASSESSMENT OF FORFEI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenent, or order issued under
it, or a term or condition of a certificate shall be subject to a

1 Mption for Summary Judgment, 17 at 4.

12 The date of the inspection was October 8, 2008. Under WWATC Regul ation
No. 64, carriers nust conply wth the Federal Motor Carrier Safety
Regulations at Title 49 of the Code of Federal Regul ations. Under 49 CFR
396. 17, vehicles of the size in question, 16 passengers or nore including the
driver, nust pass a safety inspection once every 12 nonths.
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civil forfeiture of not nmore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.?*®

The Commi ssion my suspend or revoke all or part of any
certificate of authority for wllful failure to conply wth a
provision of the Conpact, an order, rule, or regulation of the
Conmi ssion, or a term condition, or limtation of the certificate.

The term “know ngly” means with perception of the underlying

facts, not that such facts establish a violation.? The termns
“Wllful” and “willfully” do not nmean with evil purpose or crimnnal
i ntent; rather, they describe conduct narked by intentional or

carel ess disregard or plain indifference.®

We shall assess a civil forfeiture of $1,000 against WTS for
operating a vehicle before presenting it for inspection as directed by
Order No. 11,933.% W believe suspension of Certificate No. 1372, as
requested by conplainant, is not warranted on the record before us in
t he absence of a safety violation or violation of Regulation No. 61.

THEREFORE, | T | S ORDERED:
1. That the Mdtion to File Amended Conpl aint is denied.
2. That the Mdtion for Summary Judgnment is deni ed.

3. That pursuant to Article XlIl, Section 6(f), of the Conpact,
the Conmm ssion hereby assesses a civil forfeiture against W& T Travel
Services LLC, trading as WITS, WWATC No. 1372 in the amount of $1, 000
for knowingly and willfully violating Order No. 11,933 as anplified by
the Executive Director’s letter of April 16, 2009.

4. That W& T Travel Services LLC, trading as WTS, WHATC
No. 1372, is hereby directed to pay to the Commssion within thirty
days of the date of this order, by noney order, certified check, or
cashier’s check, the sum of one thousand dollars (%1, 000).

BY DI RECTI ON O THE COW SSI ON; COWM SSI ONERS BRENNER AND CHRI STI E:

13 Conpact, tit. Il, art. XIIl, § 6(f).
4 Conpact, tit. Il, art. XI, § 10(c).
% I'n re Emanco Transp. Inc, No. MP-08-217, Oder No. 11,751 (Dec. 16,

16 .I d.

17 See id. (assessing $1,000 for failure to present vehicles); Metro
Heal t h- Tech Servs., Inc., No. MP-08-057, Oder No. 11,677 (Nov. 12, 2008)
(same).
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Wlliam$S. Mrrow, Jr.
Executi ve Director



