WASHI NGTON METROPCLI TAN AREA TRANSI T COVM SSI ON
SI LVER SPRI NG, MARYLAND

ORDER NO. 12, 602

IN THE MATTER OF: Served Cctober 26, 2010
EXACT ENTERPRI SES | NC., Suspension ) Case No. MP-2010-049
and | nvestigation of Revocation of )

Certificate No. 1249 )

This matter is before the Commi ssion on respondent’s response
to Order No. 12,459, served June 25, 2010.

| . BACKGROUND

Under the Conpact, a WWRATC carrier nmay not engage in
transportation subject to the Conpact if the carrier’s certificate of
authority is not “in force.”t A certificate of authority is not valid
unless the holder is in conpliance with the Comni ssion’s insurance
requirements. ?

Commi ssi on Regul ation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 1249 for a m ni mum of
$1.5 million in conbined-single-limt liability coverage and nmintain
on file with the Conmission at all tines proof of coverage in the form
of a WVWATC Certificate of Insurance and Policy Endorsenment (WHATC
I nsurance Endorsenent) for each policy conprising the m nimm

Certificate No. 1249 was rendered invalid on June 8, 2010, when
the $1.5 nmillion primry WMATC Insurance Endorsenent on file for
respondent termnated w thout replacenent. Order No. 12,431, served
June 8, 2010, noted the automatic suspension of Certificate No. 1249
pursuant to Regulation No. 58-12, directed respondent to cease
transporting passengers for hire under Certificate No. 1249, and gave
respondent 30 days to replace the terninated endorsenment and pay the
$50 late fee due under Regulation No. 67-03(c) or face revocation of
Certificate No. 1249.

Respondent paid the late fee on June 24, 2010, and submtted a
$1.5 mllion primary WVATC | nsurance Endorsenent on June 25, 2010, and
the suspension was |ifted on June 25, 2010, in Oder No. 12,459, but
because the effective date of the new endorsenent is June 24, 2010,
instead of June 8, 2010, the order gave respondent 30 days in
accordance with Regulation No. 58-14 to verify cessation of operations
as of June 8, 2010, and to corroborate the verification with copies of
respondent’s pertinent business records and statenents from three of

! Compact, tit. Il, art. X, § 6(a).
2 Conpact, tit. Il, art. X, § 7(g).



respondent’s clients, t he Mont gorrery County Depart nment of
Transportation, (DOT), Health Services for Children wth Special
Needs, Inc., (HSCSN), and Logisti Care Sol utions, LLC.

1. RESPONSE TO CRDER NO. 12, 459

Respondent’s president, Therese Toko Sine, has filed a
statenent asserting that respondent “ceased operation from June 8th,
2010, to June 24th, 2010,” and respondent has produced a nunber of
docunents pertaining to that tinme period, as required by Oder
No. 12,459, including anong others: driver mleage records, insurance
billing forns, checking account statenents, and fax cover sheets.

In addition, the Comm ssion has received a letter from the
Mont gomery County Department of Transportation stating that respondent
“submitted no invoices for reinbursenment of non-energency wheel chair
van services for Mntgonmery County Medicaid transportation patients,
for the period, June 9, 2010 through June 25, 2010.”

Finally, the Comm ssion has received a letter from HSCSN
stating t hat it “suspended and renoved al | transportation
aut hori zations from [respondent]” effective June 8, 2010, and that
HSCSN *“began authorizing [respondent] to start transporting our
nmenbers on June 28, 2010.” The Conmission received no letter from
Logi sti Care Sol utions, LLC.

[11. FIND NGS
Al t hough respondent clains not to have operated from June 8 to
June 24, 2010, driver m|leage records, insurance billing forns, and a

fax produced by respondent show that respondent continued transporting
passengers in the Washington Metropolitan Area on June 8 and 9, 2010,
and that r espondent prepared and submitted <clains for that
transportation the follow ng week. HSCSN may have wthdrawn its
aut hori zation on June 8, but respondent’s records clearly show that
respondent perforned trips already schedul ed by HSCSN for June 8 and 9
and that respondent submitted a request for paynment to HSCSN for both
dates the foll ow ng week.

Furthernore, although Mntgonmery County DOT' may not have
received any invoices from respondent for transportation during the
suspension period, this does not rule out the possibility that
respondent continued performng transportation services for Montgonery
County Medicaid patients while suspended but sinply did not bill the
county for that service. Such service is unlawful notw thstanding a
tacit wunderstanding that respondent would not bill the county for
servi ce rendered while suspended.?

3 See In re Madison Lino. Serv., Inc., No. AP-91-39, Oder No. 3891 (Feb.
24) (holding that continuation of certificated operations at no charge is
“transportation for hire”) (citing Order No. 3810 at 6; Unique Freight Lines
Co. v. Wite Tiger Transp. Co., 618 F. Supp. 216 (S.D.N. Y. 1985)), aff'd on
reconsi deration, Order No. 3914 (Mar. 25, 1992).
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There is substantial other evidence that respondent provided
transportation service to HSCSN and Mntgonery County DOl clients
and/ or others throughout the suspension period. Respondent’s checking
account statenments reveal that respondent pays its drivers according
to the nunber of hours they work and that respondent paid for hours
wor ked throughout the tinme Certificate No. 1249 was suspended. The
June 2010 statenent also shows numerous bank card purchases from
service stations during the suspension period, which is consistent
with entries on the driver mleage records showing gas purchases
during that tine. Respondent’s payroll activity and service station
purchases throughout the nmonth of June 2010 are inconsistent wth
respondent’s assertion that it did not operate from June 8 to June 24,
2010.

V. ORDER TO SHOW CAUSE

Regul ation No. 58-03 states that: “A carrier operating under
tenporary authority or a certificate of authority issued by the
Conmmi ssion (WMATC carrier) shall maintain on file with the Conmm ssion
at all times an acceptable, effective ‘WATC Certificate of Insurance
and Policy Endorsenent’ (WWATC |nsurance Endorsenent).” (Enphasi s
added) . This places a duty on each carrier to be aware of when its
WWATC Endorsement is due to terminate.* |In this case, the Endorsenent
at issue was canceled by the insurance conpany on My 4, 2010,
effective June 8, 2010, and the Conmi ssion so advised respondent by
noti ce dated May 18, 2010.

Under Regul ation No. 58-11:

VWen a WWATC carrier’s insurance has terminated or is
about to termnate the carrier must cont act t he
Commission to ascertain whether the necessary WATC
| nsurance Endorsement has been filed before continuing to
operate on and after the ternination date. Proof a WWATC
carrier has satisfied its duty to verify shall consist of
cont enpor aneous witten verification fromthe Conm ssion.

There is no evidence in the record indicating that respondent
contacted the Commission to ascertain whether the necessary WATC
I nsurance Endorsenent had been filed before continuing to operate on
and after June 8, 2010.

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenent, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nmore than $1,000 for the first violation and

4 See In re Angel Enterprise Inc, t/a The Angels, No. M-10-028, Order
No. 12,473 (July 8, 2010) (duty to be aware of expiration date).
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not nore than $5,000 for any subsequent violation.® Each day of the
violation constitutes a separate violation.®

The Commi ssion my suspend or revoke all or part of any
certificate of authority for willful failure to conply wth a
provision of the Conpact, an order, rule, or regulation of the
Conmi ssion, or a term condition, or limtation of the certificate.’

The term “know ngly” nmeans with perception of the underlying
facts, not that such facts establish a violation.® The terms “willful”
and “willfully” do not nean with evil purpose or crimnal intent;
rat her, they describe conduct marked by carel ess disregard of whether
or not one has the right so to act.® Enpl oyee negligence is no
def ense. 1° “To hold carriers not liable for penalties where the
violations . . . are due to nere indifference, inadvertence, or
negli gence of enployees woul d defeat the purpose of” the statute.

The record shows that respondent has exhibited a careless

disregard for the Commssion’s insurance requirenents. First
Regul ation No. 58-04(c) requires that a WVATC Endorsenent be “issued
in accordance with state and | ocal insurance laws.” The record shows

that respondent’s insurance policy was canceled because an audit
conducted by the insurance conpany revealed that respondent was
headquartered in Miryland and not the District of Colunbia as
respondent had alleged in order to obtain coverage under the District
of Colunbia s assigned risk plan

Second, respondent’s June 2010 checking account statenent shows
that instead of inmediately replacing the inproperly obtained coverage
upon notification of cancelation in My by the insurance conpany and
t he Commi ssion, respondent waited until June 24, 2010, to purchase a
new policy w th another conpany, which apparently is the reason for
the June 24 effective date in the replacenent WVMATC Endor senent .

Respondent shall have thirty days to show cause why the
Commi ssion should not assess a civil forfeiture against respondent,
and/ or suspend or revoke Certificate No. 1249, for knowingly and
willfully transporting passengers for hire between points in the
Metropolitan District while suspended and uninsured on June 8 and 9,
2010.

THEREFORE, I T | S ORDERED

5 Conpact, tit. Il, art. XIIl, § 6(f)(i).

6 Conpact, tit. Il, art. XIIl, § 6(f)(ii).

" Compact, tit. Il, art. X, & 10(c).

8 Order No. 12,473.

° 1d.

10 ) d.

I United States v. Illinois Cent. RR, 303 U S. 239, 243, 58 S. Ct. 533,
535 (1938).



1. That respondent shall have thirty days to show cause why
t he Conmi ssion should not assess a civil forfeiture against respondent
for knowingly and willfully violating Article XI, Section 6(a), of the
Conmpact and Regul ati on No. 58.

2. That respondent shall have thirty days to show cause why
t he Conmi ssion should not suspend or revoke Certificate No. 1249 for
respondent’s willful failure to conply with Article X, Section 6(a),
of the Conpact and Regul ati on No. 58.

3. That respondent may submit within 15 days from the date of
this order a witten request for oral hearing, specifying the grounds
for the request, describing the evidence to be adduced and expl ai ni ng
why such evi dence cannot be adduced wi thout an oral hearing.

BY DIRECTION OF THE COWM SSIQN, COW SSI ONERS BRENNER, HOLCOMVB, AND
KUBLY:

Wlliam$S. Mrrow, Jr.
Executi ve Director



