WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 12, 664

IN THE MATTER CF: Served Decenber 17, 2010

VG, | NCORPORATED, WWATC Carri er ) Case No. MP-2009-108
No. 445, Investigation of Violation)
of Seating Capacity Restriction and)

Unaut hori zed Transfer of Assets )
ROYAL SYSTEM SERVI CES CORP., ) Case No. MP-2009-109
Tradi ng as VGA GROUP, Investigation)
of Unaut horized Operations )

This consolidated proceeding is before the Conmm ssion on
respondents’ request for reconsideration of Oder No. 12,439, served
June 11, 2010.

Order No. 12,439 revoked Certificate No. 445 for the wllful
failure of VGA to conply wth Article XI, Sections 6(a) and 14, of the
Conpact, Conmmi ssion Regulation Nos. 58, 60, and 67, and the seating
capacity restriction in Certificate No. 445.

Order No. 12,439 also assessed the following civil forfeitures
for the foll owi ng reasons:

0 Against VGA Incorporated, (V&), in the anount of
$271, 250 for knowingly and willfully violating Article X,
Section 6(a), of the Conpact by exceeding the 15-person
seating capacity restriction in Certificate No. 445 on 725
days and for operating wthout sufficient insurance in
violation of Regul ation No. 58 on 360 of the 725 days;

O Against VGA in the anount of $250 for knowi ngly and
willfully violating Article X, Section 11(a), of the
Conpact by transferring Certificate No. 445 wthout
Conm ssi on approval ; and

O Against Royal System Services Corp., trading as VG
G oup, (Royal), in the anmount of $141,000 for know ngly
and willfully violating Article XI, Section 6(a), of the
Conpact by transporting passengers for hire between points
in the Metropolitan District wthout a certificate of
authority and without evidence of insurance on file with
t he Conm ssion on 282 days.

Finally, Oder No. 12,439 stipulated that the follow ng
outstanding fees and report would remain due from VGA: the $50 late



i nsurance fee due under Regul ation No. 67-03(c); the annual report for
2010 due under Regul ation No. 60-01; the $150 annual fee for 2010 due
under Regulation No. 67-02; and the $200 in late fees due under
Regul ati on No. 67-03(a), (b).

| . RESPONDENTS APPLI CATI ON FOR RECONSI DERATI ON

Under Title Il of the W shington Metropolitan Area Transit
Regul ati on Conpact, Article X II, Section 4,' a party to a proceeding
affected by a final order or decision of the Conmission may file within
30 days of its publication a witten application requesting Commi ssion
reconsideration of the matter involved, and stating specifically the
errors clainmed as grounds for the reconsideration.? |If the application
is granted, the Conm ssion shall rescind, nodify, or affirmits order or
decision with or without a hearing, after giving notice to all parties.?

Respondents tinely applied for reconsideration of Oder
No. 12,439 on July 12, 2010.* Respondents argue that the Conm ssion
commtted various errors in issuing Oder No. 12,439, and urge the
Conmmi ssi on to rescind O der No. 12,439 in its entirety.
Alternatively, respondents urge the Conmission to: (1) limt the
revocation of Certificate No. 445 to one year; (2) drastically reduce
the size of the forfeitures assessed in Order No. 12,439; or (3) grant
such other further relief as justice may require.

The Conmission granted the application on August 9, 2010, in
Order No. 12,502, and offered respondents an opportunity to present
addi tional evidence in support of their application. More than four
nmont hs have passed wi thout further proffer.

W now turn to an analysis of respondents’ specific allegations
of error.

1. DI SCUSSI ON OF ALLEGED ERRORS
The allegations of error are enunmerated in seven paragraphs.
We consider each in turn.

A. The civil forfeitures (“fines”) levied under the Order are
excessive and oppressive in fact, and were levied wthout providing
the Respondents an opportunity to be heard in nitigation. The fines
are so substantial as to threaten the financial viability of these
snmall nminority owned businesses. Had they been given the opportunity,
t he Respondents would have presented information of their respective
financial circunstances and the efforts of VGA in recent nonths to
subcontract the AFRH contract to another carrier and the frustration

! Pub. L. No. 101-505, § 1, 104 Stat. 1300, 1311 (1990).

2 Conpact, tit. Il, art. Xlll, § 4(a).

3 Conpact, tit. Il, art. XlIll, § 4(d).

4 Al though technically the deadline was June 11, 2010, because June 11 fell
on a Sunday, respondents had until July 12 to file their application under

Commi ssion Rule No. 7-01.



of those efforts by the insurance conpanies that would be involved in

that arrangenment. WWVATC al so should have considered that Respondents
do not anticipate bidding for further transportation of persons for
hire in the Metropolitan District in the foreseeable future. The

i mposition of such extensive civil fines without a better opportunity
for Respondents to be nore involved in the process is a deprivation of
property w thout due process of |aw

Article XIll, Section 6(f), of the Conpact provides that a
person who knowingly and wllfully violates a provision of the
Compact, or a rule, regulation, requirenent, or order issued under it,
or a termor condition of a certificate, shall be subject to a civil
forfeiture of not nobre than $1,000 for the first violation and not
nore than $5,000 for any subsequent violation and that each day of the
violation constitutes a separate violation.

The Commission applied Conmmi ssion precedent in setting the
daily forfeiture anounts. Respondents offer no analysis of that
precedent. See the discussion belowin Section B.

As for opportunity to present evi dence  of financi al
circunstances and of efforts to conply with the Conpact and Conmi ssi on
regul ati ons, respondents’ first opportunity to present evidence was in
response to Conmission Oder No. 12,109, served August 3, 2009.
Respondents were directed to produce vehicle lists, copies of vehicle
registration cards, and copies of safety inspection certificates.
Respondents also were directed to produce any and all books, papers,
correspondence, nenoranda, contracts, agreenents, and other records

and docunents, including any and all stored electronically, wthin
respondents’ respective possession, custody or control relating to the
transportation of passengers for hire between points in the

Metropolitan District during the period beginning January 1, 2007, as
to VG, and June 1, 2008, as to Royal, and endi ng August 3, 2009.

VGA produced a vehicle list and copies of vehicle registration
cards and safety inspection certificates but nothing else. Royal did
not produce anyt hi ng.

Respondents’ second opportunity to present evidence was in
response to Commission Oder No. 12,192, served OCctober 15, 2009,
whi ch gave respondents 30 days to show cause why the Conm ssion should
not revoke Certificate No. 445 and assess civil forfeitures against
respondents for, anong other things, failing to produce docunents as
directed by Oder No. 12,1009. Order No. 12,192 additionally
stipulated that respondents would have 15 days to request an oral
hearing. Respondents did not request one.

VGA eventual ly produced docunents containing financial
information relating to its operations during the relevant tine
period. |If VGA possessed other docunents bearing on those operations,
it should have produced them in response to Oder No. 12,109 and
subsequently Order No. 12,192.



Royal has yet to produce any docunents in this comnbined
pr oceedi ng. If Royal possessed docunents bearing on operations
conducted during the relevant time period, it should have produced
them in response to Oder No. 12,109 and subsequently O der
No. 12,192.

Al t hough respondents had anple opportunity to present evidence
of their “respective financial circunstances” prior to issuance of
Order No. 12,439, the Conmission offered respondents an opportunity to
present such evidence on reconsideration. Order No. 12,502, served
August 9, 2010, granted respondents an opportunity to denonstrate that
their unlawful operations yielded little or no profit. The Comm ssion
has admtted such financial evidence on reconsideration in the past
for the purpose of establishing a basis for partially suspending a
civil forfeiture.® Mre than four nonths have passed, and respondents
have yet to respond.

As for VGA' s efforts “in recent nonths” to find a suitable
subcontractor, respondents should have produced evidence of VA s
efforts to find a subcontractor in support of the application for

reconsi derati on. It has been the Commission’s experience that other
carriers have been successful in making such arrangenments under
simlar circunstances. Mor eover, because VGA waited until the threat
of sanction was all but certain before beginning the process of

| ooking for a subcontractor, evidence of such efforts would carry
little weight as grounds for mitigating years of violations.

Finally, respondents’ “anticipation” that they will not bid on
any passenger transportation contracts in the Metropolitan District in
the foreseeable future hardly justifies conpronising any of the
sanctions handed down in Oder No. 12,439. In respondents’ case, the
public interest demands certainty.

B. The Respondents believe that the fines inposed in these
cases have no relationship to any neaningful guidelines and are
excessi ve under what ever ad hoc WWATC precedent as nmay exist.

The “nmeani ngful guidelines” of relevance may be found in the
Compact itself, which as noted above provides in Article XlIl, Section
6(f), that a civil forfeiture shall be “not nore than $1,000 for the
first violation and not nore than $5,000 for any subsequent violation”
and that “each day of the violation constitutes a separate violation.”
The daily forfeiture ampunts assessed in Oder No. 12,439 are
consistent with those limtations.

5 See In re Skyhawk Logistics, Inc., No. MP-09-044, Oder No. 12,242
(Dec. 2, 2009) (discussing financial evidence introduced on reconsideration
to establish basis for reducing forfeiture); see also In re Jimie Lee
Davenport & Janes L. Hughes, No. MP-04-164, Oder No. 9987 (Cct. 11, 2006)
(discussing unjust profits on reconsideration); In re Zohery Tours Int’l,
Inc., No. MP-02-46, Order No. 7096 (Mar. 19, 2003) (sane).
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In setting the daily forfeiture anounts, the Conm ssion
expressly t ook into consi deration Comm ssi on pr ecedent t hat
di stinguishes carriers operating wthout authority and wthout
adequat e insurance, on the one hand, from carriers operating wthout
authority but with adequate insurance, on the other - assessing a
| arger anount agai nst those without adequate insurance.® That $500 per
day/ $250 per day distinction is anply supported by the precedent cited
in Order No. 12,439. Respondents offer no analysis of that precedent
and cite none to the contrary.

C. Under Public Law 101-505 (the “Conpact”), WWATC is w thout

jurisdiction to inpose civil forfeitures, wth that power being
reserved thereunder to the United States District Court. Sinmlarly,
any finding as to “willful violation” is wthin a section of the

Conpact that speaks to what a court may find, and if found, then do.
It is only by this construction of the Conpact that due process is
preserved.

The Conmmission faced this argunent in In re Madison Lino.
Serv., Inc., No. AP-91-39, Oder No. 3914 (Mar. 25, 1992), shortly
after the civil forfeiture provision was added to the Conpact and
consented to by Congress. It is helpful at this point to review the
Commi ssion’s holding in that case.

The Conpact, Title 11, Article X IIl, Section
6(f)(iii) provides that “Cvil forfeitures shall be paid
to the Conmission with interest as assessed by the
court.” In addition, the Conpact, Title I, Article X
Section 2 provides that “[i]n accordance wth the
ordinary rules for construction of interstate conpacts,
(the Conpact) shall be liberally construed to effectuate
its purposes.” Applying the ordinary rules of statutory
construction, the linmting phrase, “as assessed by the
court,” should be construed to nodify only the |ast
ant ecedent, “interest.” Hence, only interest would be
assessed by the court, not the wunderlying forfeiture.
Interest would be necessary only if the assessed party
did not pay the forfeiture pronptly and court action were
required to enforce the Comm ssion’s order.

This construction effectuates purposes for which
the Conpact was anended. Prior to anendnment of the
Conpact , effective February 1, 1991, a carrier’s
operating authority could be suspended or revoked at the
adm nistrative level -- putting the carrier conpletely
out of business -- but a sinple $50 fine required a
crimnal conviction. This anonmaly has been renoved. The
Commi ssion now may apply its expertise in fashioning an

6 Order No. 12,439 at 12.



appropriate remedy when suspension or revocation either
is unwarranted or has failed, as in the instant case,
which is particularly inportant now that the standard for
granting a certificate has been lowered from “public
conveni ence and necessity” to “consistent with the public
interest.” At the same tine, admnistrative efficiency
has been enhanced and an unnecessary burden renoved from
the judiciary.

Madi son’ s r eadi ng, whi ch proceeds from an
oversinplified analysis of the section, runs contrary to
the ordinary rules of construction and would defeat
purposes for which the Conpact was anended. Accordingly,
we affirmour holding inplicit in Order No. 3891 that the
Compact authorizes admnistrative assessment of civil
forfeitures.

Order No. 3914 at 3-4 (footnotes onitted).

Not only woul d respondents’ construction of the Conpact’s civi
forfeiture provision dinnish its effectiveness as a sanction for
m nor offenses, defeat application of Conmi ssion expertise, and
undermne the Conpact’'s goal of wuniform regulation throughout the
Washi ngt on Met ropolitan Area Transit District, respondent s’
construction would have the perverse effect of increasing the burden
on carriers such as respondents. Under Article XV, Section 1, of the
Conpact :

(a) A carrier shall bear all expenses of an investigation
or ot her proceeding conducted by the Commi ssion
concerning the carrier, and all litigation expenses,
i ncludi ng appeal s, arising froman investigation or other
pr oceedi ng.

(b) When the Conmission initiates an investigation or
ot her proceeding, the Conmission may require the carrier
to pay to the Conmmission a sum estimated to cover the
expenses that will be incurred under this section

(c) Money paid by the carrier shall be deposited in the
nane and to the credit of the Conmmi ssion, in any bank or
other depository located in the Metropolitan District
designated by the Comm ssion, and the Comm ssion may
di sburse that noney to defray expenses of t he
i nvestigation, proceeding, or litigation in question.

(d) The Commission shall return to the carrier any
unexpended bal ance renai ning after paynent of expenses.

W do not believe that the signatories and Congress contenpl ated that
the Conmission would be forced to choose between routinely subjecting
carriers to this additional burden for mnor offenses, on the one
hand, or forgoing the inposition of civil forfeitures as a sanction
for all but mmjor offenses, on the other.



Finally, respondents cite no authority for the proposition that
adm ni strative assessnent of civil forfeitures violates due process.
We are unaware of any such authority. Case lawis to the contrary.

In Thunder Basin Coal Co. v. Reich, 510 U S. 200 (Jan. 19,
1994), the Suprene Court denied a Due Process challenge to the Federal
M ne Safety and Health Amendnments Act of 1977 (Mne Act). The M ne
Act provided for adninistrative assessnent of civil penalties by the
Departnment of Labor’s Mne Safety and Health Administration (MSHA) and
enpowered the Secretary of Labor to enjoin habitual violations of
health and safety standards and to coerce paynent of civil penalties
through suit in Federal District Court. M ne operators enjoyed no
corresponding right to sue the agency but were constrained to conplain
to the Federal Mne Safety and Health Revi ew Conmm ssion and from there
to a United States Court of Appeals. Thunder Basin argued that this
violated its rights under the Federal Due Process C ause. The Court
di sagr eed. The Court held that because the statute provided for
adequate judicial review of agency action and Thunder Basin faced no
serious threat of prehearing deprivation, the Mne Act’s exclusive
statutory review schenme did not violate Due Process.

W find that respondents are in as good a position as Thunder
Basin was. As noted above, respondents had nultiple opportunities to
present any and all evidence bearing on the issues raised in this
combi ned proceeding, including evidence of respondents’ financial
condi ti on. Order No. 12,502 specifically offered respondents an
opportunity to present financial evidence that might warrant partial
suspension of the civil forfeitures assessed in Oder No. 12,439.
Respondents may seek appellate review of Oder No. 12,439 and this
order in the United States Court of Appeals for the Fourth Crcuit or
in the United States Court of Appeals for the District of Colunbia
Crcuit pursuant to Article XliIl, Section 5, of the Conpact and the
origi nal7 Congr essi onal consent provisions in Section 6(1) of Public Law
86- 794.

D. The transport of persons by a federal contractor under the
subj ect AFRH contract in these cases was “transportation perforned by
the federal governnent” within the meaning of the Conpact, and thus
excluded from the purview of the Conpact. Alternatively, the federal
procurement rules and regul ati ons governing the said contract provide
a pervasive schenme of regulation - including provisions for USDOT
i nspection of vehicles and insurance requirenments - that preenpts
these matters. WWATC should not be permtted to inpose sanctions
bottomed on failures to neet insurance and inspection requirenments
inconsistent with that inposed under federal |aw and the subject
contract.

“In determining the party who in reality is performng a given
transportation service, the overall test of substance involving an

7 Act of Sept. 15, 1960, Pub. L. No. 86-794, § 6(1), 74 Stat. 1031, 1051
(1960)..



i nquiry into al | perti nent factors - i ncl udi ng control,
responsibility, and assunption of financial risk — is the decisive
consideration. Usually, no single factor is by itself conclusive.”?®

The record before us does not support a finding that the
federal governnment performed the transportation at issue in this
pr oceedi ng. The agency obligated to pay VGA under the Armed Forces
Retirement Hone (AFRH) contract was the Departnment of the Treasury,
Bureau of Public Debt, in Parkersburg, W. There is nothing in the
record to indicate that the AFRH or the Bureau of Public Debt
perfornmed the transportation at issue. Respondents, on the other
hand, acknow edge that the AFRH contract required VGA to insure its
operations against, hence assune the risk of, third-party clains, and
it is clear from a reading of the AFRH contract that all of the
control and responsibility was placed on the Contractor, as
illustrated by the foll ow ng provisions.

e Section 1.1: *“The Contractor shall provide all managenent,
supervi sion, personnel, services, and general and specialized
equi pnent, except that specified herein as Governnent-furnished
pursuant to FAR 52.245-2. . . . The Contractor shall perform
Transportation services as described herein for the Arned Forces
Retirenment Hone (AFRH) |ocated in Washington, D.C."~

e Section 1.3: “The Contractor shall provide various transportation
services to the AFRH residents including, but not limted to,
of f-campus shuttle bus service, recreational trips, hospital and
doctor visits and special events in the Wshington D C
Metropolitan area.”

e Section 1.4: “The Contractor shall assune total responsibility
for all requirenments stated herein on the Contract start date.”

e Section 1.5: “The Contractor shal | perform all rel at ed
adm nistrative actions required to provide the services as
specified herein. The Contractor shall nmanage the total work
effort associated with transportation and all other services
required herein to ensure the tinmely conpletion of these
services. Included in this function will be a full range of
managenent duties including, but not I|imted to, planning,

scheduling, report preparation, establishing and maintaining
records, and quality control.”

e Section 2.5: “The Governnent wll make available to the
Contract or, on a one-tine basis, in ‘as 1S’ condi tion.
Gover nnment -furni shed Fl exi ble Floor Plan Bus —21 Ambul atory to 7
VWheel chair Capacity by International. The equipnment is not

expected to be sufficient to neet the requirenents of this

8 Washington, Va. & M. Coach Co. v. Scenic Coach Rental, Inc., No. 165,
Order No. 837 at 4-5 (July 10, 1968).



Contract. [Governnent furnished equipnment] determined to be no
| onger suitable, safe, or repairable for intended use that is
returned to the Governnment will not be replaced in kind by the
Government. The Contractor shall continue to be responsible for
all work performed under this Contract.”

e Section 3.1: “The Contractor shall furnish all equi prent
including notor vehicles, and adnministrative equipnment for
perfornmance of work required under this Contract.”

e Section 3.2: “The Contractor shall repair and maintain all
Cont r act or - Owned, Cont r act or - Oper at ed (COCO vehi cl es and
equi pnent in a safe and serviceable condition suitable for their
i ntended use.”

The AFRH contract also contradicts respondents’ argunent that
they should not be bound by WWATC requirenents. Under Section 1.4:

“The Contractor shall conplete all work in accordance with all
appl i cable Federal, State, and local |aws, regulations, and industry
standards.” Under Section 1.8: “The Contractor and all Contractor

personnel shall operate all vehicles according to local and State | aws
and regul ations.”

E. The Conmission’s determ nations that the AFRH contract was
anong the assets transferred from VGA Incorporated to Royal System
Services Corp., and that the latter conpany was engaged in
unaut hori zed operations in violation of the Conpact, are incorrect and
are without substantial basis in fact. As a matter of federal |aw the
contract cannot be transferred without the contacting officer signing
a novation agreenent.

The Conmission’s finding that Royal perforned the AFRH contract
in violation of the Conpact rests on the wevidence in VGAs
cont enpor aneous records and in respondents’ counsels’ correspondence
with agency officials establishing that the sale of assets to Royal
and Royal’s hiring of VGA enployees to operate those assets to perform
the AFRH contract took place on June 1, 2008, as recited in
respondents’ Articles of Sale and Transfer filed with the Miryland
Department of Assessments and Taxation® — not on any finding that the

AFRH contract had been legally transferred to Royal. Royal offers no
analysis of the Commission’'s discussion of that evidence in Oder
No. 12, 439. Royal 's sunmary denial of wongdoing, therefore, offers

no basis for changi ng our finding.

F. The Commission’'s finding of willful violation is incorrect,
and is wthout substantial basis in fact. The Respondents sought
guidance as to how to best proceed and then did seek to find a
“partner” pending resolution of the insurance issue to reinstate VGA
Incorporated Certificate of Authority. As stated above, those efforts

° Order No. 12,439 at 6-09.



proved to be fruitless. Royal did nothing to willfully violate the
Conmpact , any regulation thereunder, or any Conmission Oder.
WIllfulness is, of course, a state of mnd. Mere violations do not
presuppose willfulness: there may be technical violations while one is
trying to do the right thing. There was no testinony in these cases,
so there was no occasion in which the Conm ssion night gauge the
credibility and veracity of w tnesses.

As noted above, a person who knowingly and willfully violates a
provi sion of the Conpact, or a rule, regulation, requirenent, or order
i ssued under it, or a term or condition of a certificate shall be
subject to a civil forfeiture of not nore than $1,000 for the first
violation and not nore than $5,000 for any subsequent violation. In
addition, the Conm ssion may suspend or revoke all or part of any
certificate of authority for wllful failure to conmply wth a
provision of the Conmpact, an order, rule, or regulation of the
Conmi ssion, or a term condition, or limtation of the certificate.®

The term “knowi ngly” neans with perception of the underlying
facts, not that such facts establish a violation. ' The terns
“Willful” and “willfully” do not mean with evil purpose or crimnal
intent; rather, they describe conduct narked by careless disregard
whether or not one has the right so to act.?!? Once a carrier is
apprised of Conpact requirenments, the onus is on the carrier to
determine whether its operations are in conpliance. Vi ol ati ons
occurring thereafter are viewed as knowing and wllful. Enpl oyee
negligence is no defense.’ “To hold carriers not liable for penalties
where the violations . . . are due to nere indifference, inadvertence,
or negligence of enpl oyees woul d defeat the purpose of” the statute.'®

As noted in Oder No. 12,439, the Conmission specifically
required VGA to denonstrate that none of its vehicles seated nore than
15 persons during VGA's 2003 restricted authority application because
evi dence had surfaced that VGA was in possession of one or nore |arger
capacity vehicles. VGA nonethel ess bid on the AFRH contract in 2005
knowing that it did not possess the requisite authority, and VGA nade
no attenpt to acquire the requisite authority wuntil April 2008 -

10 Compact, tit. Il, art. X, § 10(c).

' 1n re Skyhawk Logistics, Inc., No. AP-07-195, Oder No. 11,693 at 3
(Nov. 19, 2008); In re Emanco Transp. Inc, No. AP-07-016, Order No. 11,304
at 4 (Apr. 24, 2008).

2 Order No. 11,693 at 3; Order No. 11,304 at 4.
¥ Order No. 11,693 at 3.
14 Order No. 11,693 at 3.

In re Couples, LLC, t/a Couples Limps., No. MP-09-134, Order No. 12,330
(Mar. 8, 2010); In re Zee Transp. Serv., Inc., No. M-07-120, Order
No. 10,671 (Aug. 8, 2007); In re Jimm e Lee Davenport & Janes L. Hughes, No.
MP- 04- 164, Order No. 9851 (Aug. 18, 2006).

% United States v. Illlinois Cent. R R, 303 U S 239, 243, 58 S. . 533,
535 (1938).
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nearly three years after it was selected as the w nning bidder. If
that is not willful, nothing is.

Li kewi se, Royal knew before it comenced operating the AFRH
contract that WWATC authority was required to operate the AFRH
contract, that it did not possess the requisite WWATC authority, and
that VGA did not possess the requisite WWATC authority.!® Royall
operated the AFRH contract for over one year notwi thstanding that
know edge. If that is not willful, nothing is.

Finally, although we do not see how witness credibility and
veracity enter into the equation, the absence of oral testinmony in the
record is the product of respondents not requesting an oral hearing as
permtted by Order No. 12,192, served Cctober 15, 2009.

G The snallness of the Commission's staff, the long tenure,
and the necessary effects of “corporate nenory”, so corrupt the
process as to have denied the Respondents due process of law. There is
no division at the Commission between its prosecutorial and
adj udi cative functions. The prevailing “menory” of its
enf or cenent / deci si on- makers pr ecl udes a fair and unbi ased
determ nation of any issue of wllful ness.

The Conmission’s staff does not act as adjudicator in fornmal

i nvestigations such as those in this conbined proceeding. The
findings, conclusions, and decision to revoke Certificate No. 445 and
levy civil forfeitures in this proceeding were rendered by the

Comm ssion’s appointed menmbers pursuant to Article V of the Conpact,
and the Comm ssion’s Executive Director was directed to make known the
Conmmi ssion’s decision, as noted just above the Executive Director’s
signature on Order No. 12,439.

The Conmission’s “nenory” — the precedent contained in the
orders the Commission has issued since its inception — has been
available on the Conmi ssion’s website in a searchable format since
2007.

[11. CONCLUSI ON
The Comm ssion finds respondents’ allegations of error are
wi thout nmerit and therefore affirms Order No. 12,439 in its entirety.

T IS SO ORDERED.

BY DIRECTION OF THE COW SSI ON; COWM SSI ONERS BRENNER, HOLCOVB, AND
KUBLY:

7 Order No. 12,439 at 9-11.
¥ Order No. 12,439 at 11.
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Wlliam$S. Mrrow, Jr.
Executive Director
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