WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 12, 687

IN THE MATTER OF: Served January 11, 2011
EXACT ENTERPRI SES | NC., Suspension ) Case No. MP-2010-049
and I nvestigation of Revocation of )

Certificate No. 1249 )

This matter is before the Conmmi ssion on respondent’s response
to Order No. 12,602, served Cctober 26, 2010, directing respondent to
show cause why the Conmi ssion should not assess a civil forfeiture
agai nst respondent and/or suspend or revoke Certificate No. 1249.

| . BACKGROUND

Under the Conpact, a WWATC carrier my not engage in
transportation subject to the Conpact if the carrier’'s certificate of
authority is not “in force.”' A certificate of authority is not valid
unless the holder is in conpliance with the Conmission' s insurance
requirenents.?

Commi ssion Regulation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 1249 for a m ni mum of
$1.5 mllion in conbined-single-limt liability coverage and naintain
on file with the Conmission at all tines proof of coverage in the form
of a WWATC Certificate of Insurance and Policy Endorsenment (WATC
I nsurance Endorsenent) for each policy conprising the nminimum

Certificate No. 1249 was rendered invalid on June 8, 2010, when
the $1.5 mllion primary WMATC |Insurance Endorsenent on file for
respondent terninated without replacenent. Order No. 12,431, served
June 8, 2010, noted the automatic suspension of Certificate No. 1249
pursuant to Regulation No. 58-12, directed respondent to cease
transporting passengers for hire under Certificate No. 1249, and gave
respondent 30 days to replace the term nated endorsenent and pay the
$50 late fee due under Regulation No. 67-03(c) or face revocation of
Certificate No. 1249.

Respondent paid the late fee on June 24, 2010, and subnmitted a
$1.5 mllion primary WVATC | nsurance Endorsenent on June 25, 2010, and
the suspension was lifted on June 25, 2010, in Oder No. 12,459, but
because the effective date of the new endorsement is June 24, 2010,
instead of June 8, 2010, the order gave respondent 30 days in
accordance with Regulation No. 58-14 to verify cessation of operations

! Conpact, tit. Il, art. X, § 6(a).
2 Conpact, tit. Il, art. X, § 7(g).



as of June 8, 2010, and to corroborate the verification with copies of
respondent’s pertinent business records and statenents from three of
respondent’s clients, t he Mont gonery County Depart ment of
Transportation, (DOT), Health Services for Children wth Special
Needs, Inc., (HSCSN), and LogistiCare Solutions, LLC

1. RESPONSE TO ORDER NO. 12, 459
Respondent’s president, Therese Toko Sine, filed a statenent
asserting that respondent “ceased operation from June 8th, 2010, to

June 24th, 2010,” and respondent produced a nunber of docunents
pertaining to that tine period, as required by Oder No. 12,459,
including anong others: driver mleage records, insurance billing

forms, checking account statenments, and fax cover sheets.

In addition, the Comm ssion received a letter from the
Mont gonery County Departnent of Transportation stating that respondent
“submitted no invoices for reinbursenent of non-emnergency wheel chair
van services for Mntgonery County Medicaid transportation patients,
for the period, June 9, 2010 through June 25, 2010.”"

Finally, the Commission received a letter from HSCSN stating
that it “suspended and renoved all transportation authorizations from
[respondent]” effective June 8, 2010, and that HSCSN “began
aut hori zing [respondent] to start transporting our nmenbers on June 28,
2010.” The Conmi ssion received no letter from LogistiCare Sol utions,
LLC.

Based on this evidence, the Conm ssion made the follow ng
findings in Order No. 12,602:

Al t hough respondent clainms not to have operated
from June 8 to June 24, 2010, driver nmileage records,
insurance billing fornms, and a fax produced by respondent
show that respondent continued transporting passengers in
the Washington Metropolitan Area on June 8 and 9, 2010,
and that respondent prepared and submtted clains for
that transportation the follow ng week. HSCSN may have
withdrawn its authorization on June 8, but respondent’s
records clearly show that respondent performed trips
al ready scheduled by HSCSN for June 8 and 9 and that
respondent submitted a request for paynment to HSCSN for
both dates the foll ow ng week.

Furthernore, although Montgonery County DOT may
not have received any invoices from respondent for
transportation during the suspension period, this does
not rule out the possibility that respondent continued
perform ng transportation services for Mntgonery County
Medi caid patients while suspended but sinply did not bill
the county for that service. Such service is unlawf ul
notwithstanding a tacit wunderstanding that respondent



would not bill the county for service rendered while
suspended. ®

There is subst anti al ot her evi dence t hat
respondent provided transportation service to HSCSN and
Mont gonery County DOT clients and/or others throughout
the suspension period. Respondent’s checki ng account
statenents reveal that respondent pays its drivers
according to the nunmber of hours they work and that
respondent paid for hours worked throughout the tine
Certificate No. 1249 was suspended. The June 2010
statenent also shows nunerous bank card purchases from
service stations during the suspension period, which is
consistent with entries on the driver mleage records
showi ng gas purchases during that tinme. Respondent’ s
payroll activity and service station purchases throughout
the nmonth of June 2010 are inconsistent with respondent’s
assertion that it did not operate from June 8 to June 24,
2010.

Order No. 12,602 accordingly gave respondent 30 days to show
cause why the Commi ssion should not assess a civil forfeiture against
respondent, and/or suspend or revoke Certificate No. 1249, for
knowingly and wllfully transporting passengers for hire between
points in the Mtropolitan District while suspended and uninsured on
June 8 and 9, 2010.

Order No. 12,602 also gave respondent 15 days to request an
oral hearing.

[11. RESPONSE TO ORDER NO. 12, 602
Respondent filed a request for oral hearing on Novenber 12,
2010, together with a request for an extension of tinme to show cause.

The extension was approved in Oder No. 12,621 on Novenber 10,
2010. The deadli ne was extended to Decenmber 23, 2010.

Respondent later filed an acceptable $1.5 nillion WHATC
I nsurance Endorsenent for the period beginning June 8, 2010, and
endi ng June 24, 2010, thus closing the gap that triggered Regul ation
No. 58-14.

Finally, respondent withdrew its request for oral hearing on
Decenber 20, 2010, stating that it would not oppose a nodest civil
forfeiture for operating while suspended.

3 See In re Madison Lino. Serv., Inc., No. AP-91-39, Order No. 3891 (Feb.
24) (holding that continuation of certificated operations at no charge is
“transportation for hire”) (citing Order No. 3810 at 6; Unique Freight Lines
Co. v. Wite Tiger Transp. Co., 618 F. Supp. 216 (S.D.N. Y. 1985)), aff'd on
reconsi deration, Order No. 3914 (Mar. 25, 1992).

3






| V. ASSESSMENT OF FORFElI TURE AND PROBATI ON

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenment, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nmore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.* Each day of the
viol ation constitutes a separate violation.?®

The Conmission may suspend or revoke all or part of any
certificate of authority for wllful failure to conply wth a
provision of the Conmpact, an order, rule, or regulation of the
Commission, or a term condition, or limtation of the certificate.®

The term “knowi ngly” neans with perception of the underlying
facts, not that such facts establish a violation.” The terns “willful”
and “willfully” do not mean with evil purpose or crimnal intent;
rather, they describe conduct marked by intentional or careless
disregard or plain indifference.® Enployee negligence is no defense.?®
“To hold carriers not liable for penalties where the violations .
are due to nere indifference, inadvertence, or negligence of enployees
woul d defeat the purpose of” the statute.

Regul ation No. 58-03 states that: “A carrier operating under
tenporary authority or a certificate of authority issued by the
Comm ssion (WWATC carrier) shall maintain on file with the Conm ssion
at all times an acceptable, effective ‘WATC Certificate of Insurance
and Policy Endorsenent’ (WVATC Insurance Endorsenent).” (Emphasi s
added) . This places a duty on each carrier to be aware of when its
WWATC Endorsenent is due to expire. !

Under Regulation No. 58-12: “Failure to replace a WATC
I nsurance Endorsenment prior to termination shall result in inmediate,
automati c suspension of a carrier’s WWATC operating authority. The
carrier mnust suspend operations imediately and may not reconmmence
operations unless and until otherw se ordered by the Conmi ssion.”

4 Conpact, tit. Il, art. XiIl, 8§ 6(f)(i).
5 Conpact, tit. Il, art. XiIl, § 6(f)(ii).
6 Conpact, tit. Il, art. X, § 10(c).

"Inre L &J Limp Servs. LLC, No. MP-10-017, Order No. 12,658 (Dec. 17,
2010); In re Sams Health Care Servs. Inc., No. MP-08-005 O-der No. 11,947
(Apr. 23, 2009); In re Boonerang Tours, Inc., No. MP-08-204, Order No. 11,805
(Jan. 21, 2009).

8 Order No. 12,658; Order No. 11,947; Order No. 11, 805.

° Order No. 12,658; Order No. 11,947.

10 United States v. Illlinois Cent. R R, 303 U S. 239, 243, 58 S. . 533,
535 (1938).

1 Order No. 12,658; In re Angel Enterprise Inc, t/a The Angels, No. MP-10-
028, Order No. 12,473 (July 8, 2010).



In situations simlar to this one - operating while suspended
but not while wuninsured - the Commission has assessed a civil
forfeiture of $250 for each day of unauthorized operations and placed
carriers on probation for one year.'> W shall follow the same course
here and assess a civil forfeiture of $250 per day, or $500, for
knowingly and willfully operating tw days while suspended and place
respondent on probation.

THEREFORE, | T | S ORDERED:
1. That the withdrawal of request for oral hearing is granted.

2. That pursuant to Article XlIIl, Section 6(f), of the Conpact,
the Conm ssion hereby assesses a civil forfeiture against respondent
in the anmount of $500 for knowingly and willfully violating Article
XI, Section 6(a), of the Conpact, and Regul ation No. 58-12.

3. That respondent is hereby directed to pay to the Conmi ssion
within 30 days, by check or noney order, the sum of five hundred
dol l ars ($500).

4. That Certificate No. 1249 shall be subject to revocation
pursuant to Article X, Section 10(c) of the Conpact if respondent
fails to tinely conply with the requirenents of this order.

5. That respondent shall serve a one-year period of probation.
A willful violation of the Conpact, or of the Commssion' s rules,
regul ati ons or orders thereunder, during the period of probation shall
constitute grounds for immediate suspension and/or revocation of
Certificate No. 1249, regardless of the nature and severity of the
vi ol ati on.

BY DIRECTION OF THE COW SSI ON;, COWM SSI ONERS BRENNER, HOLCOVB, AND
KUBLY:

WlliamS. Mrrow, Jr.
Executi ve Director

2 Order No. 12,658; Order No. 11,947; Order No. 11, 805.
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