WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 12,729

IN THE MATTER OF: Served February 15, 2011

Application of METRO DAY TREATMENT )
CENTER, INC., for a Certificate of )
Authority -- Irregular Route )
Oper ati ons )

Case No. AP-2010-032

Application of METRO HOVES, |NC., ) Case No. AP-2010-004
for a Certificate of Authority -- )
Irregul ar Route Qperations

Applicants each seek a certificate of authority to transport
passengers in irregular route operations between points in the
Metropolitan District, restricted to transportation in vehicles with a
seating capacity of less than 16 persons only, including the driver.
The applications are unopposed.

Applicants are commonly-controlled corporations sharing conmon

officers and a conmmon controlling sharehol der. Each applicant has
held WWATC operating authority in the past, and each has filed an
application seeking reinstatenent of its previous authority. Such
appl i cations normal | y are consi dered separately, but t hese

appl i cati ons have been consolidated under Rule No. 20-02 to resolve a
common question of fitness.

Article XI, Section 7(a), of the Washington Metropolitan Area
Transit Regul ati on Conpact® provides that the Conmi ssion shall issue a
certificate of authority to any qualified applicant, authorizing all
or any part of the transportation covered by the application, if the
Commi ssion finds that: (i) the applicant is fit, willing, and able to
perform the proposed transportation properly, conform to the
provi sions of the Conmpact, and conformto the rules, regulations, and
requirements of the Conmission; and (ii) the transportation is
consistent with the public interest. An applicant must establish
financial fitness, operational fitness, and regulatory conpliance
fitness.?

! pub. L. No. 101-505, § 1, 104 Stat. 1300 (1990), anended by Pub. L.
No. 111-160, 124 Stat. 1124 (2010) (amending tit. |, art. 111).

2 In re Fon Pius Nde, t/a Piusmed World Transp., No. AP-08-134, O der
No. 11,694 (Nov. 19, 2008); In re Skyhawk Logistics, Inc., No. AP-07-195,
Order No. 11,693 (Nov. 19, 2008); In re Mlwod Horticultural Training
Center, Inc., No. AP-08-014, Oder No. 11,692 (Nov. 19, 2008).



Each applicant verifies that it: (1) owns or |eases, or has the
means to acquire through ownership or |ease, one or nore notor
vehi cl es neeting the Conm ssion’s safety requirenents and suitable for
the transportation proposed in this application; (2) owns, or has the

nmeans to acquire, a notor vehicle liability insurance policy that
provides the mininmum anount of coverage required by Conmission
regul ations; and (3) has access to, is famliar with and will conply

with the Conpact, the Commission's rules, regulations and orders, and
Feder al Motor Carrier Safety Regulations as they pertain to
transportati on of passengers for hire.

Normal |y, such evidence would be sufficient to establish an
applicant’s fitness,® but these applicants have a history of regulatory
vi ol ati ons.

| . PAST VI OLATI ONS

Metro Homes, Inc., previously held Certificate No. 634 from
January 2, 2002, wuntil Decenber 23, 2002, when it was revoked for
Metro Homes's failure to to conply with the Commission’s insurance
requirenents.* Certificate No. 634 was subsequently reinstated
effective February 21, 2003°, and held by Mtro Honmes until
Decenber 10, 2003, when it was revoked a second tine for failure to
comply with the Conmission’s insurance requirenents.®

Metro Day Treatnment Center, Inc., held Certificate No. 635 from
Novenmber 30, 2001, until Decenber 19, 2003, when it was revoked for
Metro Day's failure to conply wth the Conmission s insurance
requirenents in Regul ation No. 58.°

The revocation orders gave applicants 30 days to renove all
indicia of WMATC authority from their vehicles, file affidavits
verifying renoval, and surrender their certificates of authority.
Nei t her conpli ed.

Applicants’ CEO, Maxwell Asenso, explains in an affidavit filed
Novenber 12, 2010, that he was not aware of the revocation of Metro
Hones’ authority until applicants’ newy hired transportati on manager,
Kevin Mattison, infornmed him of that in Decenber 2009. M. Asenso
further states that he was not aware of the revocation of Metro Day’s
authority until M. Mattison informed him of that in February 2010.
M. Asenso explains that he was not personally involved in such

® Order Nos. 11,694; 11,693; 11,692.

“ See In re Metro Hones, Inc., No. MP-02-117, Order No. 6976 (Dec. 23,
2002) .

5 See In re Metro Hones, Inc., No. MP-02-117, Order No. 7044 (Feb. 21,
2003) .

6 See In re Metro Hones, Inc., No. MP-03-125, Order No. 7597 (Dec. 10,
2003) .

“In re Metro Day Treatnent Center, Inc., No. MP-03-154, Order No. 7636
(Dec. 19, 2003).



regul atory conpliance matters, having delegated that responsibility to
applicants’ chief operating officer, Herman Bronfield.

For his part, M. Mittison explains in an affidavit filed
Novenber 12, 2010, that shortly after being hired in October 2009 to
manage both fleets, he was in the process of inspecting two vans, one
belonging to Metro Homes and one to Metro Day, when he noticed that
the Metro Honmes van displayed a WWATC nunber, “WVATC No. 634". He
al so noticed that no WWATC nunber appeared on the other van bel ongi ng
to Metro Day. M. Mttison states that when he brought this to M.
Bronfield' s attention, M. Bronfield assured him that Metro Day did
not need WMATC authority and that Metro Hones was in conpliance wth
WVATC requirenents. M. Mttison further states as foll ows:

In Decenber 2009, | Dbegan researching WHATC
requirements as they pertained to nedical transport,
eventually coming across the fact that Metro Honmes was

not listed as a provider on WWATC s current provider
list. At that time, | was concerned about bringing Metro
Hones into conpliance. | did not focus on Metro Day

because it was not transporting clients.

As a result, | prepared and submitted a WATC
application on Decenber 4, 2009. That application is
still pendi ng.

M. Mttison later filed the Metro Day application in March 2010 after
di scovering that Metro Honmes had used Metro Day’'s van to transport
Metro Hones’ clients.

Conmmi ssion records show that M. Mttison also arranged for an
existing WVMATC carrier, Mbility Express, WWATC No. 668, to assune
responsibility for transporting applicants’ clients effective April 1,
2010, pending a decision on these applications.

M. Asenso states that applicants terminated M. Bronfield s
enpl oyment for cause in Cctober 2010.

Based on the foregoing, the Conm ssion made the follow ng
findings in Order No. 12,663, served Decenber 17, 2010.

Conmmi ssion records show that Mtro Day received
notice of revocation on Decenber 22, 2003, but there is
no evidence that Metro Honmes received notice from the
Commi ssion that its authority had been revoked. Thi s
woul d explain why the Metro Homes van di spl ayed WWATC No.
634 and the Metro Day van did not display WWMATC No. 635
when M. Mattison performed his inspection. Furthernore,
this mght constitute grounds for finding the unlawf ul
transportation of Metro Hones’ clients was not know ng
and willful prior to Decenber 2009 when M. Mattison
di scovered Metro Hones’ true WVATC st atus. Ther eafter,
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applicants cannot nmake this argunent, and the record is
clear that Mobility Express did not assume responsibility
for transporting applicants’ clients until April 1, 2010,
nore than three nonths |ater.

Accordingly, Oder No. 12,663, directed applicants to show
cause why the Commission should not assess a civil forfeiture and/or
deny these applications for Metro Honmes’ and/or Metro Days’ know ng
and willful transportation of passengers for hire between points in
the Metropolitan District from Decenber 2009 through March 2010
notwi t hstandi ng a | ack of WWATC aut hority.

['l. FINDI NG OF WLLFULNESS AND ASSESSMENT OF FORFEI TURE
In a response filed January 24, 2011, applicants concede the
fol | owi ng:

CEO Maxwell Asenso affirns that given his overall
responsibilities for the health and welfare of his clients,
it was not until Decenber 2009 and February 2010 that he
first learned that Metro Hones and Metro Day clients were
bei ng transported w thout proper authorization and that the
Certificates of Authority had been revoked. He states he
was infornmed in Decenber 2009 of these infractions by his
new y-retained Transportation Mnager Kevin Mattison.
(Response at 3).

M. Asenso instructed M. Mittson to submt the
necessary docunments to WVMATC for Metro Honmes on Decenber 4,
2009 (Metro Day was not transporting clients at the tinme);
and on March 2010 for Metro Day. (Response at 4-5).

* % %

As correctly described in the Commission’s Order to
Show Cause, Metro Honmes continued to transport its clients
for three nonths before it executed an agreenment wth
Mobility Express on April 1, 2010. (Response at 4).

Applicants argue that the violations occurring from Decenber
2009 through March 2010 were not willful in that they were not the
product of careless disregard. (Response at 6). W disagree.

Under the Conpact, a person who knowingly and wllfully
violates a provision of the Conpact, or a rule, regulation,
requi rement or order issued under it, or a term or condition of a
certificate shall be subject to a civil forfeiture of not nore than
$1,000 for the first violation and not nore than $5,000 for any



subsequent violation.?® Each day of the violation constitutes a
separate viol ation.®

The term “knowi ngly” neans with perception of the underlying

facts, not that such facts establish a violation. The term
“Wllfully” does not nean wth evil purpose or crinnal intent;
rather, it describes conduct narked by carel ess disregard whether or

not one has the right so to act.* Once a carrier is apprised of
Conpact requirenments, the onus is on the carrier to deterni ne whether
its operations are in conpliance. Violations occurring thereafter

are viewed as knowing and wllful.® Enpl oyee negligence is no
def ense. ** “To hold carriers not liable for penalties where the
violations . . . are due to nere indifference, inadvertence, or

negl i gence of enpl oyees woul d defeat the purpose of” the statute.®

Applicants appear to assert that the violations from Decenber
2009 through March 2010 were the product of “the reckless behavior of
the Chief Operating Oficer”, (COO, whose enploynment was term nated
for cause in Cctober 2010. Applicants explain that once their CEQ,
(the COO s superior), becane aware in Decenber 2009 that Metro Hones
required but did not possess WVMATC authority, he directed applicants’
transportati on manager to file the appropriate application. That is
fine as far as it goes, but the CEO also should have instructed the
transportation manager to make i medi at e arrangenent s for
transportation of applicants’ clients by a properly licensed carrier
while the application was pending. In any event, once a carrier is
appri sed of Conpact requirenments, the onus is on the carrier to
determine whether its operations are in conpliance.? Vi ol ati ons
occurring thereafter are viewed as knowing and willful.' In this case
the CEO becane aware of Metro Hones’'s WWATC status on Decenber 4,
20009. The onus was on the CEO to ensure that Metro Homes did not
continue violating the Conpact thereafter. The violations occurring
after Decenber 4, 2009, are therefore viewed as knowing and willful
wi thin the neaning of the Conpact.

We shall assess a forfeiture against Metro Homes in the anount
of $250 per day'® for 117 days, ' or $29,250. W will suspend all but

8 Conpact, tit. Il, art. XiIl, 8 6(f)(i).
° Conpact, tit. Il, art. XiIl, § 6(f)(ii).
10 Order Nos. 11,694; 11,693; 11,692.

1 Order Nos. 11,694; 11,693; 11,692.

12 Order Nos. 11,694; 11,693; 11,692.

13 Order Nos. 11,694; 11,693; 11,692.

4 Order Nos. 11,694; 11,693; 11,692.

% United States v. Illlinois Cent. R R, 303 U S. 239, 243, 58 S. . 533,
535 (1938).

6 Order Nos. 11,694; 11,693; 11, 692.
7 Order Nos. 11,694; 11,693; 11,692.
18 See Order Nos. 11,694 (sane); 11,693 (sanme); 11,692 (sane).
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15 percent, rounded to the nearest $100, or $4,400, based on the
presence of two reduction factors: admission of wongdoing and
voluntary filing of these applications.?° Failure to pay the net
forfeiture in a tinmely fashion shall result in reinstatenent of the
full $29, 250.

[11. LIKELI HOOD OF FUTURE COWPLI ANCE

When an applicant or a person controlling an applicant has a
record of violations, or a history of controlling conpanies with such
a record, the Conmission considers the following factors in assessing
the likelihood of applicant’s future conpliance: (1) the nature and
extent of the violations, (2) any mtigating circunstances, (3)
whet her the violations were flagrant and persistent, (4) whether the
controlling party has nmade sincere efforts to correct past m stakes,
and (5) whether the controlling party has denonstrated a wllingness
and ability to conport with the Compact and rules and regulations
t hereunder in the future.

Operating without authority is a serious violation. W find no
mtigating ci rcunmst ances for the violations occurring after
Decenber 4, 2009. On the other hand, we do not find that those
violations were flagrant or persistent. That Metro Hones filed an
application of its own volition is sonme evidence of wllingness and
ability to conport wth the Conpact and rules and regulations
thereunder in the future,?® as is applicants’ hiring of a licensed
carrier to assune responsibility for transporting applicants’ clients

19 Decenber 5, 2009, through March 31, 2010.

20 see Order Nos. 11,693 (net of 16.67% same based on adnmission of guilt
and voluntary filing of application); 11,692 (net of 10.64% san®e).

2l In re Veolia Transp. Servs., Inc., & Yellow Bus Serv., Inc., t/a Yellow
Transp., No. AP-07-001, Order No. 11,580 (Sept. 18, 2008); In re E&H Transp.,
LLC, No. AP-06-142, Oder No. 10,075 (Nov. 16, 2006); In re ResponseCare
Mobile Health Servs., LLC, t/a ResponseCare & ResponseCare Mbility Servs. &
LifeStar Response of M., Inc., t/a LifeStar Response, No. AP-99-42, Oder
No. 5709 (Sept. 23, 1999).

22 In re ResponseCare Mbile Health Servs., LLC, t/a ResponseCare &
ResponseCare Mbility Servs. & LifeStar Response of M., Inc., t/a LifeStar
Response, No. AP-99-42, Oder No. 5709 (Sept. 23, 1999); In re Phoenix Lino.
& Tour Co., No. AP-98-10, Oder No. 5304 (Apr. 6, 1998); In re Megaheds,
Inc., t/a Megaheds Transp., No. AP-97-24, Order No. 5113 (June 26, 1997); In
re Jet Tours USA, Inc., No. AP-94-50, Order No. 4649 (Aug. 22, 1995); In re
Reston Linmp. & Travel Serv., Inc., t/a Reston Linb., No. AP-93-36, Oder No.
4232 (Jan. 11, 1994).



as of April 1, 2010,2 and applicants’ hiring of counsel to provide
continuing regul atory advice.?

Upon paynent of the forfeiture assessed herein, the record wll
support a finding of prospective conpliance fitness,? subject to a
one-year period of probation.?®

' V. CONCLUSI ON

Based on the evidence in this record, and in consideration of
the ternms of probation and other conditions prescribed herein, the
Commi ssion finds that the proposed transportation is consistent wth
the public interest and that applicant is fit, willing, and able to
perform the proposed transportation properly, conform to the
provi sions of the Conmpact, and conformto the rules, regulations, and
requi rements of the Conmm ssion.

Applicants are adnoni shed to keep their assets, books, finances
and operations separate, one applicant from the other. Shari ng of
office space will be allowed, but this should not be construed as
perm ssion to share revenue vehicles or operating authority.?’

THEREFORE, | T | S ORDERED:

1. That pursuant to Article X IIl, Section 6(f), of the
Compact, the Conm ssion hereby assesses a net civil forfeiture against
Metro Homes in the amount of $4,400 for knowingly and wllfully
violating Article X, Section 6(a), of the Conpact by transporting
passengers for hire between points in the Metropolitan District on 117
separate days while Certificate No. 634 was revoked.

2. That Metro Hones is hereby directed to pay to the
Commi ssion within thirty days of the date of this order, by check or
noney order, the sumof four thousand four hundred dollars (%$4,400).

2 In re Zohery Tours Int’l, Inc., No. AP-07-053, Order No. 10,602 (July 5,
2007); In re BLS Linb Group, No. AP-07-056, Order No. 10,472 (May 9, 2007);
In re Shirlington Linmb. & Transp., Inc., No. AP-02-20, Oder No. 6709 (June
21, 2002); Order No. 4232; In re Ruchman & Assocs., Inc., t/a RAI, Inc., No.
AP-91-31, Order No. 3839 (Nov. 4, 1991), aff’'d, No. AP-91-32, Oder No. 3844
(Nov. 13, 1991).

22 In re Business Logistics Goup, L.L.C, t/a ATS, L.L.C., No. AP-06-002,
Order No. 9652 (June 15, 2006); In re EMK Services Inc., No. AP-05-168, Oder
No. 9391 (Mar. 16, 2006); In re Zee Transp. Serv. Inc., No. AP-05-01, Order
No. 8749 (May 31, 2005); In re VGA, Inc., No. AP-03-073, Oder No. 7496
(Cct. 29, 2003); In re Japan Travelers Serv., Inc., No. AP-92-34, Oder
No. 4055 (Feb. 17, 1993); In re Ruchman & Assocs., Inc., t/a RAl, Inc.,
No. AP-91-32, Order No. 3911 (Mar. 25, 1992) (sane).

% Order Nos. 11,694; 11,693; 11,692.
% Order Nos. 11,694; 11,693; 11,692.

27 In re Sinmon & Mriam Corp., No. AP-06-141, Order No. 10,109 (Nov. 30,
2006) .



3. That the full forfeiture of $29,250 assessed in this order
shal |l be imediately due and payable if Metro Homes fails to tinely pay
the net forfeiture.

4. That upon Metro Honmes's tinely conpliance wth the
requirements of this order, Certificate of Authority No. 634 shall be
reissued to Metro Honmes, Inc., 6856 Eastern Avenue, N W, #376,
Washi ngton, DC 20012-2112.

5. That upon Metro Day’'s tinely conpliance wth the
requirements of this order, Certificate of Authority No. 635 shall be
reissued to Metro Day Treatnent Center, Inc., 6856 Eastern Avenue,
N. W, #376, Washington, DC 20012-2112.

6. That Metro Hones nmay not transport passengers for hire
between points in the Metropolitan District pursuant to this order
unless and until Certificate No. 634 has been reissued in accordance
wi th the precedi ng paragraph.

7. That Metro Day my not transport passengers for hire
between points in the Metropolitan District pursuant to this order
unless and until Certificate No. 635 has been reissued in accordance
wi th the precedi ng paragraph.

8. That each applicant is hereby directed to present its
revenue vehicle(s) for inspection and file the follow ng docunents
within the 180-day maxi mnum perm tted in Conm ssion Regul ation No. 66:
(a) evidence of insurance pursuant to Comm ssion Regul ation No. 58 and
Order No. 4203; (b) an original and four copies of a tariff or tariffs
in accordance with Commi ssion Regulation No. 55; (c¢) a vehicle |ist
stating the year, make, nodel, serial nunber, fleet nunber, |icense
plate number (with jurisdiction) and seating capacity of each vehicle
to be used in revenue operations; (d) a copy of the for-hire vehicle
registration card, and a lease as required by Conmi ssion Regul ation
No. 62 if applicant is not the registered owner, for each vehicle to
be used in revenue operations; and (e) proof of current safety
i nspection of said vehicle(s) by or on behalf of the United States
Departnent of Transportation, the State of Mryland, the District of
Col umbi a, or the Commonweal th of Virginia.

9. That applicants shall be placed on probation for a period
of one year comencing wth the issuance of their respective
certificates of authority as approved in this order, such that a
willful violation of the Conpact, or of the Comission s rules,
regul ati ons or orders thereunder, during the period of probation shall
constitute grounds for imediate suspension and/or revocation of the
violator’s operating authority, regardless of the nature and severity
of the violation.

10. That should either applicant fail to tinmely satisfy the
conditions of issuance prescribed herein, the grant of authority to



that applicant shall be void and that applicant’s application shall
stand deni ed.

BY DIRECTION OF THE COWM SSIQON, COW SSI ONERS BRENNER, HOLCOMB, AND
KUBLY:

WlliamsS. Mrrow, Jr.
Executi ve D rector



