WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 13, 044

IN THE MATTER OF: Served Novenber 8, 2011
EXECUTI VE TECHNCOLOGY SCLUTI ONS, Case No. MP-2010-090
LLC, WVATC No. 985, Investigation
of Violation of Regulation No. 61
and Qperation of Unsafe Vehicles

— N N

This matter is before the Comm ssion (WWATC) on respondent’s
response to Order No. 12,900, served July 6, 2011, directing respondent
to show cause why the Commi ssion should not assess a civil forfeiture
agai nst respondent and/or suspend or revoke WATC Certificate of
Authority No. 985.

| . BACKGROUND

In 2010, respondent filed an annual report pursuant to WATC
Regul ation No. 60-01 listing 7 vehicles used by respondent in WHATC
operations as of February 1, 2010. The vehicle identification nunber
(MN) listed for one of the vehicles in the report was invalid. Wile
attenpting to ascertain the correct VIN, Comm ssion staff discovered
several discrepancies between the vehicle information in respondent’s
annual report and vehicle information on file with the Mryland Mtor
Vehicle Adm nistration (MVA), the Maryland Public Service Comm ssion
(PSC), and respondent’s insurance conpany.®

On April 7, 2010, staff wote to respondent concerning the

di screpancies and requested that respondent submit a current |ist of
vehicles and copies of the corresponding registration cards and safety
i nspection certificates on or before April 21, 2010. Staff also

requested that respondent present its vehicles for inspection on or
before May 5, 2010.

On April 23, 2010, respondent filed a vehicle list containing 12
vehicles. Respondent subsequently filed copies of current registration
cards for 10 of the vehicles and asserted that the other 2 vehicles
only provided intrastate service within Virginia and thus were exenpt
from this Comrission’s jurisdiction under Article X, Section (3)(Q),
of the Conpact. On May 3, 2010, respondent filed a vehicle |ease

! Records from the Maryland MVA reveal ed that respondent had registered a

vehicle not reported to this Conm ssion. Also, two vehicles reported on
respondent’s 2010 annual report were not listed in a schedule of vehicles
obtained from respondent’s insurance conpany. Finally, respondent held

operating authority from the Maryland PSC at the time and had reported a
vehicle to the PSC not listed in respondent’s 2010 annual report and not |isted
in the vehicle schedule fromthe insurance conpany.



covering a vehicle not registered in respondent’s nane in belated
conpliance with Regul ati on No. 62-02.

Respondent also filed six safety inspection certificates
covering 5 of the 12 vehicles on respondent’s April 23 vehicle list and
one vehicle not included on that Iist.

On May 5, 2010, respondent presented 4 vehicles for inspection
by Conmission staff. Al 4 failed.?

This investigation followed in Order No. 12,601, served Cctober
26, 2010, which directed respondent to file a vehicle list and
corresponding registration cards and safety inspection certificates
within 15 days and present all vehicles for inspection within 30 days.

1. RESPONSE

Respondent submitted a list of 11 vehicles on Novenber 15,
2010, but only 10 registrations and only 10 safety inspection
certificates, and one of the safety inspection certificates was for a
vehicle not on the Iist, a 2003 Lincoln.

Respondent presented 5 vehicles for inspection on Decenber 22,
2010, and 5 vehicles for inspection on Decenber 23, 2010. Al 10
failed for violating the requirenent in Conm ssion Regulation No. 61
that each WWATC carrier display its name and WVATC nunber on both
sides of each WMATC vehicle at a height of 2.5 inches or nore. Two of

respondent’s vehicles had no markings. One of the vehicles had
mar kings only 1.5 inches high. The other 7 had markings only 0.5
i nches hi gh. Ei ght vehicles subsequently passed inspection, 4 on

January 11, 2011, and 4 on January 12, 2011.

Two of the vehicles were not registered in respondent’s nane,
but no lease is on file for those vehicles as required by Regul ation
No. 62.

On February 25, 2011, respondent presented a vehicle for
i nspection that was not on the Novenber 15 list, a 2005 Setra. The
Setra failed inspection because it displayed required vehicle markings
at a height of only 1 inch.

Two of respondent’s vehicles, including the Setra, have not
been shown to have passed a safety inspection in the 12 nonths
preceding the date presented for staff inspection in response to O der
No. 12, 601.

2 Respondent did not present its other vehicles for inspection. The four
that were presented were observed to display markings of |less than two and one-
hal f inches in height and thus under Regul ation No. 61-02 presuned not to be
in conpliance with the Conmm ssion’s vehicle marking requirenents.
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1. OQUT OF SERVI CE ORDER

O der No. 12,798, served April 8, 2011, directed respondent to
i medi ately renmove from WVMATC service the six vehicles that had not
passed staff inspection and directed respondent to verify conpliance
with this requirenent within 10 days.

The order also noted that respondent’s 2011 annual report,
filed January 31, 2011, lists vehicles not on respondent’s
Novenber 15, 2010, vehicle list and directed respondent to subnit
copies of the registration cards and safety inspection certificates
for those vehicles within 15 days and to present those vehicles for
i nspection within 30 days.

Finally, the order gave respondent 15 days to file a corrected
tariff for service under a contract with Alex-Aternative Experts,
LLC, that respondent was performng while this investigation was
pendi ng, but which tariff had been rejected for filing by Conmi ssion
staff under Conmi ssion Regul ation Nos. 55 and 56.

Respondent did not conply with any of these requirenents.

V. SHOW CAUSE ORDER

Order No. 12,900, served July 6, 2011, gave respondent 30 days
to show cause why the Conm ssion should not suspend or revoke
Certificate of Authority No. 985 for respondent’s willful failure to
comply with Conm ssion Regulation Nos. 55, 56, 60, 61, 62, and 64 and
with the orders issued in this proceedi ng.

The order also gave respondent 30 days to show cause why the
Commi ssion should not assess a civil forfeiture against respondent for
knowi ngly and willfully violating Comm ssion Regulation Nos. 55, 56,
60, 61, 62, and 64 and the orders issued in this proceeding.

On Septenber 27, 2011, respondent filed copies of registrations
and safety inspection certificates for some of its vehicles, but
respondent has yet to confirmthat it renoved from service the vehicles
ordered out of service by Oder No. 12,798 on April 8, 2011, and sone
of the inspection certificates submtted by respondent on Septenber 27,
2011, had already expired. Ohers have expired since then. Mbreover,
respondent has yet to present for inspection by Comm ssion staff any of
the vehicles that respondent was to have submtted for inspection on or
before May 9, 2011. And respondent has not filed leases for all WHATC
vehicles not titled in respondent’s nane. Finally, respondent has yet
to file a contract tariff for service to Alex-Alternative Experts.

V. CVIL FORFEI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenment, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nore than $1,000 for the first violation and



not nore than $5,000 for any subsequent violation.® Each day of the
violation constitutes a separate violation.*

The term “knowi ngly” neans with perception of the underlying
facts, not that such facts establish a violation.® The terns “wllful”
and “willfully” do not mean with evil purpose or crinnal intent;
rather, they describe conduct marked by intentional or careless
disregard or plain indifference.®

Respondent does not deny the violations discussed above;
rat her, respondent bl anes enpl oyee negligence. Enployee negligence is
no defense.” “To hold carriers not liable for penalties where the
violations . . . are due to nere indifference, inadvertence, or
negl i gence of enpl oyees woul d defeat the purpose of” the statute.?®

W will assess a forfeiture of $250 for respondent’s know ng
and willful failure to produce docunents and vehicles in violation of
Order No. 12,798.°

W will assess a forfeiture of $250 for respondent’s know ng
and willful failure to file a contract tariff for service to Al ex-
Alternative Experts in violation of the Comrission's tariff

regul ati ons, Regul ation Nos. 55 and 56.'°

W will assess a forfeiture of $250 for respondent’s know ng
and willful failure to report all of its WWATC vehicles in its 2010
annual report in violation of the Conmssion’ s annual report

regul ati on, Regul ation No. 60-01.%"

W will assess a forfeiture of $250 per day for each of the
four days'® ($1,000 total) respondent was observed to have knowi ngly

3 Conpact, tit. Il, art. XiIl, 8§ 6(f)(i).

4 Conpact, tit. Il, art. XIIl, 8 6(f)(ii).

>In re Angel Enter. Inc, t/a The Angels, No. MP-10-028, Order No. 12,761
(Mar. 14, 2011); In re Chukwunenye Nnakwu, t/a Progressive Med. Care Servs.

No. MP-08-242, Order No. 12,121 (Aug. 18, 2009); In re Sans Health Care
Servs. Inc., No. MP-08-005, Order No. 11,947 (Apr. 23, 2009) (sane).

© Order Nos. 12,761; 12,121; 11, 947.
" Order Nos. 12,761; 12,121; 11, 947.

8 United States v. Illlinois Cent. RR, 303 U'S. 239, 243, 58 S. C. 533
535 (1938).

® See In re lbrahim A Fahadi, No. MP-09-090, Oder No. 12,094 (July 17,
2009) (sane).

0 See In re Chika Transport Serv., Inc., No. MP-02-124, Oder No. 7173
(May 7, 2003) (sane).

1 See In re Executive Tech. Solutions, LLC, v. Vicar Linp. Serv., Inc.
No. FC-07-03, Order No. 11,680 (Nov. 12, 2008) (sane).

12 Mpy 5, 2010; Decenber 22 & 23, 2010; and February 25, 2011.
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and willfully violated the Comm ssion’s vehicle marking regulation,
Regul ation No. 61.1%3

W will assess a forfeiture of $250 for respondent’s know ng
and willful failure to file leases for all of respondent’s WATC
vehicles not titled in respondent’s nane in violation of the
Conmi ssion’s vehicle |easing regul ati on, Regul ation No. 62.%*

W will assess a forfeiture of $500 for respondent’s know ng
and willful failure to produce current safety inspection certificates
for all of its WWVATC vehicles in violation of the Commi ssion’s safety
regul ati on, Regul ation No. 64.%

VI . SUSPENSI ON OF AUTHORI TY AND SHOW CAUSE ORDER

The Conmission may suspend or revoke all or part of any
certificate of authority for wllful failure to conmply wth a
provision of the Conpact, an order, rule, or regulation of the
Conmi ssion, or a term condition, or limtation of the certificate.®

While this proceeding was pending, the WATC |nsurance
Endorsenent on file for respondent expired on Novenber 1, 2011,

wi t hout repl acenent. A certificate of authority is not valid unless
the holder is in <conpliance wth the Commission’s insurance
requirenents.  Regulation No. 58-12 sinmilarly states: “Failure to

replace a WJWATC |nsurance Endorsenent prior to termnation shall
result in inmed ate, automatic suspension of a carrier’s WHATC
operating authority. The carrier nust suspend operations inmmediately
and may not recommence operations unless and until otherw se ordered
by the Comm ssion.” Accordingly, the Commssion issued O der
No. 13,035 in this proceeding on Novenber 1, 2011, quoting Regul ation
No. 58-12 and giving respondent 30 days to show cause why Certificate
No. 985 shoul d not be revoked. *®

In any event, given that the Comm ssion has ordered half of
respondent’s fleet out of service and that respondent has failed to
confirm conpliance, and considering that respondent has failed to
produce valid safety inspection certificates for many of its other
vehicles, Certificate No. 985 shall remain suspended irrespective of
respondent’s conpliance with Regulation No. 58. Respondent shall

3 See In re CP.R Md. Transp. LLC, No. MP-10-053, Oder No. 12,872
(June 1, 2011) (san®e).

14 See Order No. 11,680 (sane).

1 See In re VOCA Corp. of Wash., D.C., No. MP-02-30, Oder No. 7258
(June 20, 2003) (assessing $500 for operating unsafe vehicles).

16 Compact, tit. Il, art. X, § 10(c).
7 Compact, tit. Il, art. X, 8§ 7(g).

¥ |In re Executive Tech. Solutions, LLC, No. MP-11-096, Order No. 13,035
(Nov. 1, 2011).



have 30 days to resolve these out-of-service and vehicle-safety issues
or show cause why Certificate No. 985 shoul d not be revoked. **

THEREFORE, | T IS ORDERED:

1. That pursuant to Article XlIl, Section 6(f), of the Conpact,
the Conmi ssion hereby assesses a civil forfeiture against respondent
in the anmount of $2,500 for knowingly and willfully violating Order
No. 12,798 and Conmi ssi on Regul ati on Nos. 55, 56, 60, 61, 62, and 64.

2. That respondent is hereby directed to pay to the Conmm ssion
within 30 days of the date of this order, by check or nobney order, the
sum of two thousand five hundred dollars ($2,500).

3. That Certificate of Authority No. 985 is hereby suspended
under Article X, Section 10(c), of the Conpact for respondent’s
willful failure to conply with Oder No. 12,798 and Conmm ssion
Regul ati on Nos. 55, 56, 60, 61, 62, and 64.

4. That respondent shall have 30 days to show cause why the
Comm ssion should not revoke Certificate of Authority No. 985 under
Article XI, Section 10(c), of the Conpact for respondent’s wllful
failure to conply with Order No. 12,798 and Comi ssion Regul ati on Nos.
55, 56, 60, 61, 62, and 64.

5. That respondent may subnmit within 15 days from the date of
this order a witten request for oral hearing on the issue of whether
the Commission should revoke Certificate of Authority No. 985,
specifying the grounds for the request, describing the evidence to be
adduced and expl ai ni ng why such evidence cannot be adduced wi thout an
oral hearing.

BY DI RECTI ON OF THE COW SSI O\, COMM SSI ONERS BRENNER AND HOLCOMVB:

WlliamsS. Mrrow, Jr.
Executi ve D rector

9 See In re Wlliam E. Gllison, t/a Quiana Tours, No. MP-02-97, Oder
No. 7229 (June 4, 2003) (sane).



