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This matter is before the Commission on respondent’s Motion for
Order of Confidentiality.

This investigation was initiated on November 28, 2011, in
Order No. 13,063, to review respondent’s compliance with the Federal
Motor Carrier Safety Regulations adopted by Commission Regulation
No. 64. The review is to be conducted by a third party hired by the
Commission and competent to conduct such inquiries.

Fearing misuse of sensitive information obtained through this
investigation, respondent has filed a motion seeking an order
declaring this investigation to be confidential, including all
findings, data, and conclusions, and prohibiting the public disclosure
of confidential material “unless compelled by order of a court of
competent jurisdiction, by written consent of Supershuttle or by other
legal requirement.”

Respondent correctly notes that government disclosure laws
favoring the public release of agency information and documents, such
as the Freedom of Information Act (FOIA) and state open records
statutes, do not apply to WMATC. FOIA does not apply to WMATC because
FOIA only applies to federal agencies,1 and WMATC is not a federal
agency.2 State open records statutes do not apply to interstate
compact agencies such as WMATC because one compact signatory may not
impose its open records statute on such agencies in preference to that
of another compact signatory.3 The Commission nonetheless routinely
publishes the results of safety investigations consistent with the
public interest.4

1 5 U.S.C. § 551(1).
2 Old Town Trolley Tours v. Wash. Metro. Area Transit Comm’n, 129 F.3d 201,

204 (D.C. Cir. 1997).
3 C.T. Hellmuth & Assocs., Inc., v. Washington Metro Area Transit

Authority, 414 F. Supp. 408 (D. Md. 1976).
4 E.g., In re Exec. Tech. Solutions, LLC, No. MP-10-090, Order No. 12,601

(Oct. 26, 2010) (7 of 13 safety inspection certificates missing); In re
Paramed Med. Transp., Inc., No. MP-10-015, Order No. 12,326 (Mar. 5, 2010)
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Respondent reminds us that when government disclosure laws do
apply, there is an exemption for confidential commercial information
permitting nondisclosure of such information as appropriate to shield
businesses from competitive harm. Respondent fails to mention,
however, that application of the commercial information exemption
typically requires an agency to balance the private and public
interests5 and that conclusory and generalized allegations of
substantial competitive harm cannot support an agency’s decision to
withhold information.6 Respondent would have us dispense with
balancing and grant blanket confidentiality on conclusory allegations
so that even if we determined that respondent represented a threat to
public safety, we would keep that information secret. We do not
believe that would be in the public interest.

Respondent also asserts that litigation over the fatal crash
that prompted this investigation is imminent and that public release
of this information “could lead to unfair pre-trial publicity and the
increased likelihood of a predisposed fact finder.” The “fair trial”
exemption to government disclosure laws:

affords confidential treatment to documents which, if
disclosed, “would deprive a person of a right to a fair
trial or an impartial adjudication.” 5 U.S.C.
§ 552(b)(7)(B). Under Washington Post Co. v. DOJ, [863
F.2d 96 (D.C.Cir. 1980),] the individual requesting
confidential treatment must prove “that it is more
probable than not that disclosure of the material would
seriously interfere with the fairness of those
proceedings.” Id. at 102. Moreover, the burden of proof
rests on the party who seeks to prevent disclosure. Id.
at 101. That burden cannot be met by “merely conclusory
statements; the [movant] must show how release of the
particular material would have the adverse consequence
that the Act seeks to guard against.” Id.

Alexander & Alexander Servs. v. SEC, No. 921112, 1993 WL 439799, at
*10-11 (D.D.C. Oct. 19, 1993). Respondent’s allegations do not meet
this test.

The FMCSA, whose safety regulations the Commission has adopted
as its own, routinely publishes on its website safety data of the kind
the Commission will be compiling during this investigation, including
itemized lists of individual carrier infractions relating to unsafe

(only 3 of 13 vehicles safe); In re Metro Health-Tech Servs. Inc., No. MP-08-
057 (Mar. 6, 2008) (no safety certificates produced).

5 Public Citizen Health Research Group v. FDA, 185 F.3d 898, 904 (D.C. Cir.
1999).

6 Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1291 (D.C.
Cir. 1983).
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driving, fatigued driving, driver fitness, and vehicle maintenance.7

Publishing this data with respect to all carriers allows the public to
make more informed decisions without compromising the competitive
position of any one carrier.

On the other hand, when requested, the Commission has agreed to
treat information and documents acquired from carriers as confidential
pending a determination of whether and to what extent such information
and documents shall be publicly disclosed.8 Accordingly, Commission
staff shall not disclose any information obtained through this
investigation to any person other than respondent and the firm hired
to conduct this investigation, unless and until otherwise ordered by
this Commission or court of competent jurisdiction. And staff shall
ensure that the firm hired to conduct this investigation will be
likewise restrained. The motion shall be otherwise denied without
prejudice to the right of respondent to raise the issue again once the
investigation has been completed.

THEREFORE, IT IS ORDERED:

1. That respondent’s Motion for Order of Confidentiality is
hereby denied to the extent not granted below, without prejudice to
raise this issue again once the investigator’s report and
recommendations have been delivered to the Commission.

2. That Commission staff shall not disclose any information
obtained through this investigation to any person other than
respondent and the firm hired to conduct this investigation unless and
until otherwise ordered by this Commission or court of competent
jurisdiction.

3. That staff shall ensure that the firm hired to conduct this
investigation will be contractually bound to not disclose any
information obtained through this investigation to any person other
than respondent and Commission staff unless and until otherwise
ordered by this Commission or court of competent jurisdiction.

BY DIRECTION OF THE COMMISSION; COMMISSIONERS BRENNER AND HOLCOMB:

William S. Morrow, Jr.
Executive Director

7 See http://ai.fmcsa.dot.gov/sms/.
8 See In re Challenger Transportation, Inc., No. AP-08-129, Order

No. 11,550 (Sept. 4, 2008).


