WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 13,179

IN THE MATTER OF: Served February 29, 2012

Application of ECO.OG CAL
TRANSPORTATI ON GROUP, LLC, Trading
as ECOLOE CAL RIDE & ECOLOQ CAL
LIMO, for a Certificate of
Authority -- Irregular Route

Oper ati ons

Case No. AP-2011-112

N N e N N N

This matter is before the Conmi ssion on the notion of applicant
to wai ve Commi ssion Regul ati on No. 62-08.

Regul ati on No. 62 governs vehicle |eases. Under Regul ation
No. 62-02, no WVMATC carrier nay “charter, rent, borrow, |ease, or
otherwi se operate in revenue service any notor vehicle to which such
carrier does not hold title” unless the carrier has filed a | ease with
t he Comm ssion and the Comm ssion has approved it.

Under Regul ation No. 62-08, a carrier generally may not |ease a
vehicle and driver from the same source. Regul ation No. 62-08 is
designed to prevent carriers w thout WVMATC authority from operating in
the Metropolitan District through the guise of a so-called |ease
arrangenment.® It reflects the rebuttable presunption that an entity
whi ch furnishes both a vehicle and a driver under a | ease agreenent is
actual |y a passenger carrier.?

In determining the party who in reality is
performng a given transportation service, the overall
test of substance involving an inquiry into all pertinent
factors — i ncl udi ng control, responsibility, and
assunption  of financi al risk — is the decisive
consideration. Usually, no single factor is by itself
conclusive. See United States v. Drum 82 S . C. 408
(1962). In the final analysis the question is: does the
purported carrier assume to a significant degree the
characteristic burdens of the transportation business?
Hence, a lessee in a bona fide vehicle-|lease arrangenent
resulting in private carriage nust (a) control, direct,
and donminate the operations and (b) assume the
responsibilities, the risks, the duties and the burdens
of transportation. For instance, though a | essee nay have

YInre Orbital Shuttle, Inc., No. AP-99-60, Order No. 5736 (Nov. 2, 1999).
2 1d.



operational control over the vehicle, and driver, the
| essee is not a bona fide private carrier if the |essor
rather than the lessee is actually controlling and
directing the transportation service.

Washi ngton, Va. & Md. Coach Co. v. Scenic Coach Rental, Inc., No. 165,
Order No. 837 at 4-5 (July 10, 1968).

Applicant proposes conmencing operations in vehicles |eased
from independent contractors. Each vehicle will be driven by its
owner . The notion is supported by a proposed vehicle |lease and a
proposed operator agreenent.

The proposed |ease consists of the Commi ssion’s Contract of
Lease form plus an appendix. The Conmission’s |ease form places all
control and insurance risk on the carrier |essee as foll ows:

The lessor and |essee agree by the filing of this
contract of lease with the WWATC that the notor vehicle(s)
naned in this | ease shall be operated by and under the conplete
control of the lessee, and no other, for the period of the
| ease; and for all regulatory purposes including, but not
linmted t o, i nsurance, rates and char ges, vehicl e
identification, and notor vehicle fuel and road taxes, such
notor vehicle(s) shall be considered as the vehicle(s) of the
| essee.

The appendi x, however, negates the mmi ntenance and vehicle tax
| anguage in the lease by providing that throughout the term of the
| ease, “Lessor shall nmaintain the |eased vehicle in good working
order, gassed and ready, and shall clean, paint and repair the vehicle
as required for it to operate as part of Lessee’s fleet and shall pay
all notor vehicle fuel and road taxes required to be paid by Lessee.”
This has the effect of assigning primry maintenance and vehicle tax
responsibility to the lessor in direct contradiction of the provisions
in the Commssion’s lease form The appendi x reserves applicant’s
right to assunme maintenance and vehicle tax responsibility in the
event a l|lessor shirks his/her duty, but this is not required, which
| eaves the primary responsibility for maintenance and vehicle taxes in
t he hands of the |essor.

Under the operating agreenent, each lessor warrants that
hi s/ her “vehicle is in good operating condition and neets the industry

safety standards for a vehicle of its kind.” But under Article X,
Section 5, of the Conpact, providing “safe and adequate transportation
service, equipnment, and facilities,” is the primary responsibility of

the carrier, not the owner of the vehicle. There is no acknow edgnent
of applicant’s responsibilities in this regard.

The operating agreenment further stipulates that the |essor
“Wll indemify and hold [applicant] harmess from any claim arising
out [of], relating to, or based on allegations of Lessor’s negligence
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or lack of due care as a vehicle operator.” And al t hough the
agreenent begins by describing each lessor as an “agent”, and the
agreenent acknow edges that “whenever any agent of [applicant’s] acts,
[applicant] is at risk,” the agreenent closes by disavowi ng any
“agency relationship” between the lessor and applicant, leaving the
ultimate financial risk on the shoul ders of the |essor.

The foregoing |ease and operating agreenment provisions |odge
substantial control and risk in each lessor and thus reinforce the
presunption that each lessor/driver is the carrier, not applicant.
The parroting of |anguage to the contrary from the Conmnmi ssion’s | ease
form at the outset of the operating agreenment offers little confort
i nasnmuch as the proposed appendix to the | ease conprom ses the |ease’s
integrity.

In conclusion, we find that applicant has not carried its
burden of rebutting the presunption that the lessors who wll be
driving their own vehicles are the carriers, not applicant.

The notion to waive Conmission Regulation No. 62-08 therefore
is denied wi thout prejudice.

IT IS SO ORDERED.

BY DI RECTI ON OF THE COWM SSI ON; COWM SSI ONERS BRENNER AND HOLCOMVB:

WlliamsS. Mrrow, Jr.
Executi ve Director



