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This matter is before the Commission on the motion of applicant
to waive Commission Regulation No. 62-08. This is applicant’s second
request. The first was denied in Order No. 13,179, served
February 29, 2012, as noted below.

Regulation No. 62 governs vehicle leases. Under Regulation
No. 62-02, no WMATC carrier may “charter, rent, borrow, lease, or
otherwise operate in revenue service any motor vehicle to which such
carrier does not hold title” unless the carrier has filed a lease with
the Commission and the Commission has approved it.

Under Regulation No. 62-08, a carrier generally may not lease a
vehicle and driver from the same source. Regulation No. 62-08 is
designed to prevent carriers without WMATC authority from operating in
the Metropolitan District through the guise of a so-called lease
arrangement.1 It reflects the rebuttable presumption that an entity
which furnishes both a vehicle and a driver under a lease agreement is
actually a passenger carrier.2

In determining the party who in reality is
performing a given transportation service, the overall
test of substance involving an inquiry into all pertinent
factors - including control, responsibility, and
assumption of financial risk - is the decisive
consideration. Usually, no single factor is by itself
conclusive. See United States v. Drum, 82 S.Ct. 408
(1962). In the final analysis the question is: does the
purported carrier assume to a significant degree the
characteristic burdens of the transportation business?
Hence, a lessee in a bona fide vehicle-lease arrangement
resulting in private carriage must (a) control, direct,
and dominate the operations and (b) assume the

1 In re Orbital Shuttle, Inc., No. AP-99-60, Order No. 5736 (Nov. 2, 1999).
2 Id.



2

responsibilities, the risks, the duties and the burdens
of transportation. For instance, though a lessee may have
operational control over the vehicle, and driver, the
lessee is not a bona fide private carrier if the lessor
rather than the lessee is actually controlling and
directing the transportation service.

Washington, Va. & Md. Coach Co. v. Scenic Coach Rental, Inc., No. 165,
Order No. 837 at 4-5 (July 10, 1968).

Applicant proposes commencing operations in vehicles leased
from independent contractors. Each vehicle will be driven by its
owner. The motion is supported by seven signed WMATC Contract of
Lease forms - the Commission’s approved vehicle lease form. The
motion also is supported by seven signed operator agreements. The
operator agreements spell out, among other things, the respective
responsibilities of the lessor-operators and applicant with respect to
operations conducted under applicant’s WMATC authority.

The Commission rejected the draft vehicle lease supporting
applicant’s first request for waiver of Regulation No. 62-08 because
of internal contradictions.3 The rejected lease consisted of the WMATC
Contract of Lease form and an appendix. The appendix contained terms
that contradicted provisions in the Commission’s form - hence, the
rejection. The WMATC Contract of Lease forms supporting this motion,
on the other hand, have not been altered or augmented. They do not
suffer from the defects that led to rejection of applicant’s first
proposed lease. None of the leases supporting the instant motion
includes any contradictory language, by appendix or otherwise.

The Commission rejected the draft operating agreement
supporting applicant’s first request for waiver of Regulation
No. 62-08 because the draft operating agreement did not acknowledge
that providing safe and adequate transportation service, equipment,
and facilities is the primary responsibility of the carrier, not the
owner of the vehicle, and because the draft operating agreement left
the ultimate financial risk on the shoulders of the lessor.4 The
operator agreements supporting this motion represent an improvement
over the previous draft agreement but are not free from defect.

The improvement comes in the form of a new Section 3 titled
“Safety” that appears to acknowledge applicant’s responsibility for
providing safe and adequate transportation service, equipment, and
facilities. This section stipulates that each vehicle, including its
safety systems, shall be in “good operating condition” and that “[i]f
any vehicle fails to meet this standard at any time it shall be
returned to the Company for maintenance and repair prior to any
further operation under the Company’s authority.” Each operator must

3 Order No. 13,179 at 2.
4 Id. at 2-3.
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perform a daily visual safety inspection and a weekly test of safety
features: brakes, lights, horn, etc. Any apparent problems must be
corrected before the vehicle is placed in service. Safety device
failures must be “immediately reported” to applicant. Each operator
must furnish applicant with copies of the maintenance and repair
service records generated as such services are incurred. Applicant
reserves the right to inspect vehicles without advance notice.
Although there appears to be some tension between the requirement to
merely “report” to applicant safety device failures and the duty to
“return” to applicant vehicles not in good operating condition,
generally, this section appears to adequately acknowledge applicant’s
responsibility for ensuring safe operations.

However, the “Liability and Indemnification” section in the
current operator agreements contains some language that is
problematic. The Liability and Indemnification section was designated
Section 8 in the earlier draft agreement rejected by the Commission.
It is now designated Section 9 and includes language not found in its
predecessor. The opening four-sentence paragraph in current Section 9
reads as follows:

The parties hereto recognize that whenever any
agent of the Company acts, the Company is at risk.
Whenever The Company is summoned to respond to claims on
account of (a) Lessor’s violation or breach of any term
of this Agreement; (b) Lessor’s violation of applicable
law or regulation, including any local laws or
ordinances, whether or not referenced herein; (c)
Lessor’s violation of rights of any third party,
including, but not limited to passengers using the
Service Vehicle, other motorists, and pedestrians, as a
result of Lessor’s actions; (d) Lessor’s use (or misuse)
of the Service Vehicle; (e) Lessor’s ownership, use or
operation of any other motor vehicle or passenger
vehicle[.] The Company may tender responsibility for
defense or payment to Lessor and in such instances Lessor
shall defend, indemnify and hold the Company together
with its officers, directors, members, employees,
attorneys and agents harmless. Lessor is encouraged to
secure independent insurance with respect to Lessor’s
responsibilities to the Company so that Lessor’s insurer
can work directly with the Company’s insurer on matters
where the Company is summoned to respond in damages on
account of Lessor’s actions[.]

The first two sentences were included in old Section 8. The last two
sentences are new and are in conflict with the Commission’s insurance
regulations.

The Commission’s insurance regulations are found in Regulation
No. 58. Under WMATC Regulation No. 58-02:
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A carrier shall obtain one or more insurance
policies securing the public against loss resulting from
the carrier’s operation, maintenance, or use of a motor
vehicle, in the minimum amount specified in this section.
Coverage shall remain in effect continuously until
terminated. In the case of vehicles insured in compliance
with subsection (c), tiered or layered coverage shall be
permitted, provided that not more than one policy may be
obtained for any one tier or layer.

Encouraging lessor-operators to obtain their own insurance
policies to indemnify applicant for claims arising out of their
operation of vehicles under applicant’s WMATC authority is
incompatible with the stipulation in Regulation No. 58-02 that “not
more than one policy may be obtained for any one tier or layer” of
commercial auto liability insurance coverage. In addition, reserving
the option to require a lessor-operator to defend and pay claims
arising out of the lessor-operator’s operation of his/her vehicle
reinforces the presumption that the lessor-operator is the carrier,
not applicant – the overarching concern cited by the Commission in
Order No. 13,179 as cause for denying applicant’s first waiver motion.5

Inasmuch as Section 9 of the operator agreements supporting
this motion is incompatible with Commission Regulation No. 58-02 and
reinforces the presumption that the lessor-operators are the carriers,
not applicant, the motion to waive Commission Regulation No. 62-08 is
hereby denied without prejudice.

IT IS SO ORDERED.

BY DIRECTION OF THE COMMISSION; COMMISSIONERS BRENNER AND HOLCOMB:

William S. Morrow, Jr.
Executive Director

5 Id. at 3.


