WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 13, 246

IN THE MATTER OF: Served May 2, 2012
Application of ECOLOG CAL Case No. AP-2011-112
TRANSPORTATI ON GROUP, LLC, Trading
as ECOLOGE CAL RIDE & ECOLOG CAL
LIMO, for a Certificate of
Authority -- Irregular Route

Oper ati ons
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This matter is before the Comm ssion on applicant’s request for
an extension of time to satisfy the conditions of a grant of operating
authority issued in Conmission Order No. 12,975, served Septenber 13,
2011, and on applicant’s request for a waiver of Comm ssion Regul ation
No. 62-08, which prohibits carriers fromleasing a vehicle and driver
fromthe sane source.

. EXTENSI ON OF CONDI Tl ONAL GRANT DEADLI NE

Order No. 12,975 conditionally granted Certificate of Authority
No. 1851 and stipulated that applicant would have the full 180 days
avai |l abl e under Conmi ssion Regul ation No. 66, or until March 12, 2011,
under Rule No. 7-01, to satisfy the conditions of the grant.

Regul ati on No. 66-01 states: “Except as provided in Regulation
No. 66-02, the time for conmplying with the conditions of a grant of
authority shall not be extended beyond 180 days from the date of the
grant. A conditional grant of authority shall be void on the 181lst day
followng the date of the grant if full conpliance has not been
achieved at that tine.” Regul ati on No. 66-02 states: “Upon tinely
request for an extension of the 180-day deadline in Regulation
No. 66-01, the Conmission's Executive Director may grant a maxi num
extension of 31 days.” Applicant tinmely requested an extension of the
180-day period on March 9, 2012.

The Conmi ssion’s Executive Director advised applicant by letter
dated April 10, 2012, that approval of applicant’s extension request
woul d depend on applicant taking action on or before April 12, 2012, to
address two remaining matters: (1) the need for a clear explanation in
applicant’s proposed tariff of when Ecological Lino rates apply, as
opposed to Ecological R de rates; and (2) resolution of certain |ease
issues raised in Oder No. 13,226, served April 10, 2012. Appl i cant
responded on April 12, 2012, wth an anended proposed tariff and
docunent s addressing the outstanding | ease issues.

Based on our review of applicant’s April 12 subm ssion, we find
that applicant’s proposed tariff has been adequately amended to clearly
i ndicate when Ecological Lino rates apply, as opposed to Ecol ogical



Ri de rates. W further find that applicant has adequately addressed
t he outstandi ng | ease issues, as expl ai ned bel ow.

1. WAI VER OF LEASE REGULATI ON NO. 62-08

Applicant proposes conmencing operations in vehicles |eased
from i ndependent contractors. Applicant proposes that each vehicle
will be driven by its owner.

Under Regul ation No. 62-08, a carrier generally may not |ease a
vehicle and driver from the same source. Regul ation No. 62-08 is
designed to prevent carriers w thout WVMATC authority from operating in
the Metropolitan District through the guise of a so-called |ease
arrangenment.® It reflects the rebuttable presunption that an entity
that furnishes both a vehicle and a driver under a |ease agreenent is
actual |y a passenger carrier.?

In determning the party who in reality is
performing a given transportation service, the overal
test of substance involving an inquiry into all pertinent
factors - i ncl udi ng control, responsibility, and
assunption  of financi al risk - is the decisive
consideration. Usually, no single factor is by itself
conclusive. See United States v. Drum 82 S. C. 408
(1962). In the final analysis the question is: does the
purported carrier assume to a significant degree the
characteristic burdens of the transportation business?
Hence, a lessee in a bona fide vehicle-|lease arrangenent
resulting in private carriage nust (a) control, direct,
and dominate the operations and (b) assume the
responsibilities, the risks, the duties and the burdens
of transportation. For instance, though a | essee nay have
operational control over the vehicle, and driver, the
| essee is not a bona fide private carrier if the |essor
rather than the lessee is actually controlling and
directing the transportation service.

Washi ngton, Va. & Md. Coach Co. v. Scenic Coach Rental, Inc., No. 165,
Order No. 837 at 4-5 (July 10, 1968).

Applicant requests a waiver of Regulation No. 62-08. This is
applicant’s third such request. The first request was denied in Oder
No. 13,179, served February 29, 2012. The second was denied in Oder
No. 13,226, served April 10, 2012.

Order No. 13,179 denied the first request because applicant’s
initial proposed |ease contained internal contradictions® and because

YInre Orbital Shuttle, Inc., No. AP-99-60, Order No. 5736 (Nov. 2, 1999).
2 1d.

3 Oder No. 13,179 at 2. The rejected |ease consisted of the WHATC
Contract of Lease form and an appendi x. The appendi x contained terns that
contradicted provisions in the Conmi ssion’s form
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applicant’s initial proposed operating agreenent placed the ultinate
financial risk of operations on the shoulders of the |essor and failed
to acknow edge that ©providing safe and adequate transportation
service, equiprment, and facilities is the primary responsibility of
the carrier, not the owner of the vehicle.?

Order No. 13,226 denied the second request because the operator
agreenents supporting the second request encouraged |essor-drivers to
obtain their own insurance policies to indemify applicant for clains
arising out of the Ilessor-drivers’ operation of vehicles under
applicant’s WATC authority, which is inconpatible wth the
stipulation in Regulation No. 58-02 that “not nore than one policy my
be obtained for any one tier or layer” of commercial auto liability
i nsurance coverage, and because the operator agreenents supporting the
second request reserved to applicant the option to require a |essor-
driver to defend and pay clains arising out of the l|essor-driver’s
operation of his/her vehicle, which reinforced the presunption that
the lessor-driver is the carrier, not applicant.?

The current request is supported by seven signed WWMATC Contract
of Lease forns - the Conmi ssion’s approved vehicle lease form Unlike
the proposed | ease rejected in Order No. 13,179, the WWATC Contract of
Lease forns supporting this request have not been altered or
augnented. They do not suffer fromthe defects that led to rejection
of applicant’s first proposed | ease. None includes any contradictory
| anguage, by appendi x or otherw se.

The current request also is supported by seven signed operator
agreenents. The operator agreenments spell out the respective rights
and responsibilities of the lessor-drivers and applicant with respect
to operations proposed to be conducted under applicant’s WATC
authority once that authority has been issued. The opening paragraph
i ncludes pertinent provisions prohibiting lessor-drivers from using
vehicl es covered by the agreenent for commercial purposes other than
those directed by applicant (referred to as Conpany):

These vehicles are operated by and under the
conplete control of the Conpany, and no other, for the
entire period of the lease, and for all regulatory
pur poses including insurance, rates, and charges, vehicle
identification, and notor vehicle fuel and road taxes,
such notor vehicle(s) shall be considered as the
vehi cl e(s) of the Conpany.

Drivers shall only operate the Service Vehicle
commercially at the direction and under the control of
the Conpany di spatch operation (“Di spatch”).

41d. at 2-3.
5 Order No. 13,226 at 4.



Drivers may not engage in any transportation
transaction using the Service Vehicle except as
instructed by Dispatch and to collect fares on behal f of
t he Conpany.

Li ke the operator agreenents supporting the second request, the
operator agreenents supporting this request acknow edge applicant’s
responsibility for providing safe and adequate transportation service,
equi pnent , and facilities, but wunlike the operator agreenents
supporting the second request, the current operator agreenents
unequi vocally place on applicant the responsibility to defend clains
arising out of a lessor-driver’s operation of vehicles under

applicant’s WWATC authority. And unlike the operator agreenents
supporting the second request, the current operator agreenents do not
urge lessor-drivers to obtain their own comercial auto liability

i nsurance policies in violation of WWATC Regul ati on No. 58-02.

[11. CONCLUSION

For the foregoing reasons, we shall grant applicant’s request
for extension of the 180-day conditional grant period and applicant’s
request for waiver of Regulation No. 62-08;° provided, that applicant

shall neither amend the operator agreenents submitted April 12, 2012,
nor enter into any new operator agreenments containing |anguage that
deviates from the operator agreenents submitted April 12, 2012,

wi t hout Commi ssi on approval .
THEREFORE, | T | S ORDERED:

1. That the 180-day conditional grant period referenced in
Order No. 12,975 is extended to April 12, 2012.

2. That Regulation No. 62-08 is waived as to any vehicle
| eased to applicant using a WVATC approved Contract of Lease on file
with the Commssion and covered by a WMATC approved operator
agr eement .

3. That Certificate of Authority No. 1851 shall be issued to
Ecol ogi cal Transportation Goup, LLC, trading as Ecol ogical R de and
as Ecol ogical Lino, 2331 MII Road, #100, Alexandria, VA 22314-4687.

BY DI RECTI ON OF THE COWM SSI ON; COWM SSI ONERS BRENNER AND HOLCOMVB:

WlliamsS. Mrrow, Jr.
Executi ve D rector

6 See In re Ceepco Contracting, LLC, No. AP-09-079, Oder No. 12,362
(Apr. 7, 2010) (waiving Regulation No. 62 and accepting docunents filed
within 31 days follow ng expiration of 180-day deadline).
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