WASHI NGTON METROPCLI TAN AREA TRANSI T COVM SSI ON
SI LVER SPRI NG, MARYLAND

ORDER NO 14, 114

IN THE MATTER OF: Served July 31, 2013

WASHI NGTON SHUTTLE, INC., Trading ) Case No. MP-2011-099
as SUPERSHUTTLE, WWATC No. 369 )
I nvestigation of Violation of )

)

Commi ssi on Regul ati on No. 64

This matter is before the Commission on the response of
Washi ngton  Shuttl e, I nc., t/a Super Shuttle, to WWATC Order
No. 13,726, served February 5, 2013, directing Washington Shuttle to
show cause why the Commi ssion should not assess a civil forfeiture for
respondent’s knowing and wllful violation of certain Conmm ssion
safety requirenents in Conm ssion Regul ation No. 58.

| . BACKGROUND

The Washington Metropolitan Area Transit Regulation Conpact,?
(Comnpact), applies to: “the transportation for hire by any carrier of
persons between any points in the Metropolitan District.”? A person
may not engage in transportation subject to the Conpact unless there
is in force a Certificate of Authority issued by the Wshington
Metropolitan Area Transit Comm ssion (WMATC) authorizing the person to
engage in that transportation.® *“A person other than the person to
whom an operating authority is issued by the Comm ssion may not | ease,
rent, or otherwise use that operating authority.”* “Each authorized
carrier shall: (a) provide safe and adequate transportation service,
equi prrent, and facilities; and (b) observe and enforce Conmm ssion
regul ati ons established under [the Conpact].”>

! Pub. L. No. 101-505, § 1, 104 Stat. 1300 (1990), anended by Pub. L.
No. 111-160, 124 Stat. 1124 (2010) (anending tit. I, art. 111).

2 Compact, tit. Il, art. XI, § 1. The Metropolitan District includes: the
District of Colunmbia;, the cities of A exandria and Falls Church of the
Commonweal th of Virginia; Arlington County and Fairfax County of the
Cormonweal th of Virginia, the political subdivisions |ocated within those
counties, and that portion of Loudoun County, Virginia, occupied by the
Washington Dulles International Airport; Montgonery County and Prince
Ceorge’'s County of the State of Maryland, and the political subdivisions
| ocated within those counties; and all other cities now or hereafter existing
in Maryland or Virginia within the geographic area bounded by the outer
boundaries of the conbined area of those counties, cities, and airports.
Conpact, tit. I, art. II.

3 Compact, tit. Il, art. X, § 6(a).
4 Compact, tit. Il, art. X, & 11(b).
5 Conpact, tit. Il, art. X, § 5.



The Commission may investigate on its own notion a fact,
condition, practice, or matter to determne whether a person has
violated or wll violate a provision of the Conpact or a rule,
regul ation, or order.® |If the Conmission finds that a respondent has
violated a provision of the Conpact or any requirenent established
under it, the Comm ssion shall issue an order conpelling conpliance
and effecting other just and reasonable relief.’

This investigation was initiated on Novenmber 28, 2011, in Order
No. 13,063 to review respondent’s conpliance with the Conmission's
safety regul ation, Regulation No. 64. Then, as now, Regulation No. 64
adopted and incorporated by reference the Federal Mtor Carrier Safety
Regul ations (FMCSRs) as set out in Title 49 of the Code of Federal
Regul ati ons and as they apply to: (1) passenger vehi cl es
seating 9 persons or nore, including the driver; and (2) the drivers
and carriers operating such vehicles.?

At the tine this investigation was initiated, respondent
operated over 140 vans with a seating capacity of 9-10 persons each.
Vans seating 9-15 persons have been identified by federal authorities
as posing unique safety concerns. In a letter dated Decenber 10, 2010,
the National H ghway Traffic Safety Adm nistration and the Federal
Motor Carrier Safety Adnministration (FMCSA) advised state DW
conmi ssioners that federal “safety data indicate that 9, 12, and 15-
passenger vans are often inadequately naintained, and the tires are
especially vulnerable to deterioration as they age.” And “[ b] ecause
these vehicles have wunique handling characteristics, they display
particular sensitivity to rollovers, particularly when they are fully
| oaded.”

One of respondent’s 10-passenger vans was involved in a fatal
crash on the Dulles Access Road on August 15, 2011. Accordingly, the
Conmmi ssi on concl uded t hat t he public i nt erest war r ant ed a
conprehensive review of respondent’s conpliance with the FMCSRs as
adopted by Conmi ssion Regul ation No. 64. Order No. 13,063 directed
the Comm ssion’s Executive Director to take the necessary steps to
conduct the review, including but not limted to hiring a firm
qualified to perform safety conpliance reviews of notor passenger
carriers using the criteria the FMCSA uses under Part 385, Appendi x B,
of the FMCSRs.

5 Conpact, tit. Il, art. XIII, § 1(c).

" Compact, tit. Il, art. XII, § 1(d).

8 Regulation No. 64-01. At all times relevant to this investigation,
Regul ation No. 64 provided as follows: “The Conmission adopts and

i ncorporates herein by reference the Federal Mdtor Carrier Safety Regul ations
as anmended fromtine to tinme, to the extent that the said regulations apply
to the operations of passenger carriers. These regulations are set out in
Title 49 of the Code of Federal Regul ations.”

2



[1. VIOLATI ONS DI SCOVERED DURI NG SAFETY REVI EW

The Executive Director hired Consolidated Safety Services (CSS)
to conduct the review CSS has nore than 20 years of experience
providing commercial notor vehicle safety support services to various
clients nationwi de and has conducted New Entrant Safety Audits of notor
passenger carriers on behalf of the FMCSA and conparable reviews of
not or passenger carriers for the Departnent of Defense.

CSS conducted a conprehensive onsite safety conpliance review
and eval uation of respondent’s records and vehicles during the week of
February 6, 2012. CSS delivered its report to WWATC on February 14,
2012. Based on the findings, conclusions, and recomendations in the
report, r espondent was assigned a proposed safety rating of
“Unsati sfactory” on March 1, 2012.°

According to 49 CF.R 8§ 385, Appendix B, a safety rating is
determned by the nunber of violations of “acute” and “critical”
regul ations: “Acute regulations are those identified as such where
nonconpliance is so severe as to require imedi ate corrective actions
by a notor carrier regardless of the overall safety posture of the
nmotor carrier.” “Critical regulations are those identified as such
where nonconpliance relates to nmanagenent and/ or oper ati onal
control s.” CSS found no violations of acute regulations, but CSS s
review did reveal five violations of critical regulations. The five
violations involve failure to conply with 49 C F. R 8§88:

391.51(b)(2) —Inquiries into drivers’ notor vehicle records
391.51(b)(7) — Medical Examiners’ Certificates

395.8(a) — Records of Duty Status

396. 3(b) — M ni mum Records of Maintenance and | nspection
396.11(a) — Driver’s Vehicle Inspection Report

It should be noted that Washington Shuttle pronptly corrected
these violations and had its safety rating upgraded by letter to
“Conditional” on April 17, 2012, and by order to “Satisfactory” on
February 5, 2013.1%°

[11. VIOLATI ON REVEALED | N ACCI DENT REPCRT

The fatal crash that pronpted this investigation was
i nvestigated by the Metropolitan Washington Airports Authority Police
Department, the law enforcenment agency with jurisdiction over the
Dul l es Access Road. According to the report of the investigator,
nei t her speed, nor drugs, nor alcohol, nor the driver’s psychol ogical
state were causal or contributing factors. The investigation revealed
no evi dence of vehicle nmechani cal deficiencies. The report concl udes
that the direct cause of the crash was human error, i.e., loss of

® An Unsatisfactory rating indicates that a carrier does not have adequate
safety managenent controls in place to ensure conpliance with the safety
fitness standard in 49 CF. R 385.5(a) and that a carrier is operating at an
unaccept abl e | evel of conpliance.

10 WWATC Order No. 13,726 at 3-4.



control of vehicle due to driver failure to maintain full attention on
the road. 1In addition, the report finds that the driver was not using
the available “lap and shoul der belt restraint systenf when the crash
occurred, which is a violation of 49 CF. R § 392. 16.

I'V. FI NDI NGS

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenment, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.*

The term “know ngly” nmeans with perception of the underlying
facts, not that such facts establish a violation. The term
“Wllfully” does not nean with evil purpose or crimnal intent;
rather, it describes conduct nmarked by carel ess disregard whether or
not one has the right so to act.?!®

Washi ngton Shuttle does not dispute the violations found in
Order No. 13,726, which it characterizes as “technical non-conpliance”
but which were serious enough to warrant suspension of Wshington
Shuttle’ s operating authority had it not pronptly corrected them In
any event, Wshington Shuttle contends that although violations were
found, those violations were not conmitted knowingly and wllfully.
Accordi ng to Washi ngton Shuttl e:

At the tine Respondent obtained its authority from
this Commission in 2001, its vehicles were not subject to
the FMCSRs, Certainly no regulatory entity including the
WVATC, ever suggested otherwi se, notwithstanding the
exi stence of Regulation No. 64. Mre inportantly, until
Novenber of 2011, Respondent had never been inforned by
the Commission, or any other regulatory body, that their
busi ness nust conply with the FMCSRs.

Response of Washington Shuttle at 1 (Feb. 21, 2013).

The record is to the contrary. In August 2004, the Comm ssion
rejected a $4 nmillion excess WWATC Insurance Endorsement filed by
Washi ngton Shuttle because, anong other things, it appeared to anend
“a policy issued by an insurance conpany not licensed in one of the
fifty states.”™ As authority for the proposition that such a policy
did not neet Commi ssion standards, the rejection order cited 49 C F. R
§ 387.35 and noted that said section had been "“adopted by Commi ssion

1 Conpact, tit. Il, art. XIIl, § 6(f).

2 In re Veolia Transp. On Demand, Inc., & Washington Shuttle, Inc., t/a
SuperShuttle, No. AP-07-006, Order No. 11,580 at 6 (Sept. 18, 2008).

¥ 1d. at 6.

4 I'n re Washington Shuttle, Inc., t/a SuperShuttle, No. MP-04-151, Order
No. 8235 (Aug. 24, 2004).



Regul ation No. 64."1%° And when Washington Shuttle requested an
extension of time to respond to the rejection order, the Commi ssion
granted the request because “the resolution of this proceeding
i nvol ves the interpretation and application of a Federal Mtor Carrier
Safety Administration insurance regulation adopted by Regulation
No. 64.”'® The extension order further cited Comm ssion precedent from
2001 “interpreting Comm ssion Regulation No. 64 as adopting [the]
insurance regulation at 49 CF.R § 387.25."'" W therefore find that
the application of this provision of the FMCSRs to Washington Shuttle
pl aced Washington Shuttle on notice as of August 2004 that the FMCSRs
adopted by Regulation No. 64 apply to operations wunder WATC
Certificate No. 369.

At the very latest, respondent was on notice of the full reach
of Regul ation No. 64 and the consequent applicability to respondent of
the FMCSR provisions at issue on or about Novenber 28, 2011. This is
so because that is the date the Commssion initiated this
i nvestigati on. Respondent appears to concede this point.?® The
records violations discovered over two nonths after this investigation
began were for the nobst part current, ongoing violations. | gnor ance
of the law is no excuse, in any event.

Washi ngton Shuttle further contends wth respect to the
driver’'s failure to conply with the “lap and shoul der belt restraint
systenf requirement in 49 CF. R § 392.16 that “there is no factual
basis in the record to support the conclusion that Washi ngton Shuttle,
Inc. ‘knowingly and willfully allowed (or directed) the driver to

operate his vehicle without his safety belt on.” Enployee negligence
however, is no defense.'® “To hold carriers not liable for penalties
where the violations . . . are due to nere indifference, inadvertence,

or negligence of enployees woul d defeat the purpose of” the statute.?

In the very case cited by Washington Shuttle, United States v.
[Ilinois Cent. RR, 303 US 239, 58 S. C. 533 (1938), the U S
Suprenme Court upheld a finding of knowing and willful violation of a
federal livestock transportation statute based on the failure of
railroad enployees to tinely offload cattle from a rail car. There
was no contention t hat railroad executives possessed any
cont enpor aneous know edge of the enployees’ failure to conply with the
statute or that railroad executives “allowed” the violation to occur.

% 1d. at 1 n.3.

' I'n re Washington Shuttle, Inc., t/a SuperShuttle, No. MP-04-151, Order
No. 8291 (Sept. 23, 2004).

70 d.

18 See Oral Hearing discussion bel ow

¥ I'n re Exec. Tech. Solutions, LLC, No. MP-10-090, Order No. 13,044 at 4
(Nov. 8, 2011).

20 United States v. Illinois Cent. RR, 303 US. 239, 244, 58 S. . 533,
535 (1938).



“As respondent could act only through enployees, it [was] responsible
for their failure. ”®

We therefore conclude that the record supports assessnent of a
forfeiture of $1,000 for each of the six different knowing and willful
FMCSR violations, or $6,000. In calculating the anmount of the
forfeiture, we have taken into account that the civil forfeiture
provi sion of the Conpact serves at |east two functions: deterrence of
future violations and disgorgenent of unjust profits.? In addition,
al though we have assessed $500 per safety violation in the past,® we
are doubling that anpunt here because this is not the first time the
Commi ssi on has assessed a forfeiture against a nenber of respondent’s
corporate famly.? The Conmission has doubled forfeiture assessments
in the past under simlar circunstances.®

V. HEARI NG REQUEST

Order No. 13,726, served February 5, 2013, granted Washi ngton
Shuttle 15 days to subnmit “a witten request for oral hearing,
speci fying the grounds for the request, describing the evidence to be
adduced, and expl ai ni ng why such evi dence cannot be adduced wi thout an
oral hearing.” Washi ngton Shuttle tinely filed an oral hearing
request on February 21, 2013. The request states that Washington
Shuttle would use the hearing to adduce “live testinony under oath”
“to establish that it had no know edge of the application of the
FMCSRs to its SuperShuttle fleet until after it received the
Comm ssion’s Order #13,063 [served Novenber 28, 2011].”

The request shall be denied. First, the request fails to
expl ain why such testinony cannot be adduced in an affidavit. Second,
the “know edge” requirenment in WWATC forfeiture precedent applies to
underlying facts, not to know edge of applicable |aw. 2

THEREFORE, I T | S ORDERED:
1. That the request for oral hearing is denied.

2. That pursuant to Article XlIIl, Section 6(f), of the Conpact,
the Commi ssion hereby assesses a civil forfeiture against respondent
in the amount of $6,000 for knowingly and wllfully violating
49 C.F.R 88 391.51(b)(2); 391.51(b)(7); 392.16; 395.8(a); 396.3(b);
and 396. 11(a), as adopted by WVATC Regul ati on No. 64.

21 303 U.S. at 244, 58 S. Ct. at 535.

22 In re Skyhawk Logistics, Inc., No. AP-09-044, Order No. 12,101 (July 24,
20009).

2 See Order No. 13,044 at 5 (assessing $500 for failure to produce current
safety inspection certificates).

2% gee Order No. 11,580 (assessing forfeiture against respondent’s
affiliate and agai nst respondent’s ultinmate parent).

25 See Order No. 12,101 (doubling forfeiture assessed agai nst recidivist).
26 Order No. 11,580 at 6.



3. That respondent is hereby directed to pay to the Comn ssion
within 30 days of the date of this order, by check or noney order, the
sum of six thousand dollars ($6,000).

BY DIRECTION OF THE COWM SSIQN, COW SSI ONERS BRENNER, HOLCOMB, AND
BELLAMY:

Wlliam$S. Mrrow, Jr.
Executi ve Director



