WASHI NGTON METROPCLI TAN AREA TRANSI T COVM SSI ON
SI LVER SPRI NG, MARYLAND

CRDER NO 14, 181

IN THE MATTER CF: Served August 23, 2013
Application of SKYHAVWK LOQ STI CS, ) Case No. AP-2012-070
INC., for a Certificate of )

Authority -- Irregular Route )
Oper ati ons )

This matter is before the Commission on applicant’s failure to
respond to WWATC Order No. 13,539, served Cctober 18, 2012, which gave
applicant 15 days to request an oral hearing and 30 days to: (1)
suppl enent the record with evidence regarding its apparent illegal
operations from July 24, 2009, through Septenber 20, 2009; (2) show
cause why the Conmi ssion should not assess a civil forfeiture for such
operations; and (3) submit evidence of any changes applicant has nade
in personnel and/or process since the revocation of Certificate
No. 406 on July 24, 2009.

| . APPLI CATI ON

Applicant seeks a certificate of authority to transport
passengers in irregular route operations between points in the
Metropolitan District. The application is unopposed.

The Washington Metropolitan Area Transit Regulation Conpact,
(Conpact),® Title 11, Article X, Section 7(a), authorizes the
Commi ssion to issue a certificate of authority if it finds that the
proposed transportation is consistent with the public interest and
that the applicant is fit, willing, and able to perform the proposed
transportation properly, conformto the provisions of the Conpact, and
conformto the rules, regulations, and requirenents of the Conm ssion.
If the applicant does not nmake the required show ng, the application
must be deni ed under Section 7(b).

An applicant for a certificate of authority nust establish
financial fitness, operational fitness, and regulatory conpliance
fitness.? A determnation of conpliance fitness is prospective in
nature.® The purpose of the inquiry is to protect the public from
those whose conduct denpnstrates an unwillingness to operate in
accordance with regulatory requirenents.* Past violations do not

! Washington Metropolitan Area Transit Regul ati on Compact, Pub. L. No. 101-
505, § 1, 104 Stat. 1300 (1990), anended by Pub. L. No. 111-160, 124 Stat.
1124 (2010) (anending tit. |, art. 111).

21nre Nur Corp., No. AP-10-178, Order No. 12,730 (Feb. 15, 2011).
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necessarily preclude a grant of authority but pernmt the inference
that violations will continue.?

I1. H STORY OF VI OLATI ONS

Applicant previously held WWHATC Certificate of Authority
No. 406 from February 26, 1998, wuntil July 19, 2001, when the
Conmi ssi on revoked Certificate No. 406 for applicant’s willful failure
to conply with: (1) Article X, Section 7(g), of the Conpact and
Conmmi ssi on Regulation No. 58, governing insurance; (2) Article 1V,
Section 4(a), of the Conmpact, Regulation No. 67 and Order No. 3601,
governing annual fees; (3) Article XIl, Section 1(a), of the Conpact
and Regulation No. 60-01, governing annual reports; and (4) Article
X, Sec%ion 14, of the Conpact and Regulation No. 55, governing
tariffs.

Applicant reapplied for operating authority later in 2001, and
the application was approved in early 2002 in substantial part on the
basis of applicant’s representation that it had access to, was faniliar
with, and would conply with the Conpact and the Comm ssion’s rules and
regul ations thereunder.’ Certificate No. 406 was reissued to applicant
on February 22, 2002, and suspended four times over the next five and
one-quarter years for willful failure to conply with Regul ati on No. 58,
governing insurance.® The Conmission lifted the suspension the first
three tinmes® and revoked Certificate No. 406 the fourth.

Applicant reapplied for WWATC operating authority in 2007.
During the course of the application proceeding, the Conm ssion
di scovered applicant had commtted new violations and assessed a ci Vi
forfeiture against applicant in the anpbunt of $45,000 for 163 days of
adm tted operations in 2007 while suspended/revoked, including 17 days
while uninsured. The Conmission suspended all but $7,500 in
recognition of applicant’s adm ssion of guilt and having voluntarily
reapplied for WMATC aut hority. *?

> ld.

5 In re Skyhawk Logistics, Inc., No. MP-01-042, Order No. 6291 (July 19,
2001).

" In re Skyhawk Logistics, Inc., No. AP-01-100, Oder No. 6503 (Jan. 29,
2002).

8 In re Skyhawk Logistics, Inc., No. MP-07-072, Order No. 10,406 (Apr. 16,
2007); In re Skyhawk Logistics, Inc., No. MP-05-043, Order No. 8653 (Apr. 19,
2005); In re Skyhawk Logistics, Inc., No. MP-05-032, Order No. 8607 (Mar. 22,
2005); In re Skyhawk Logistics, Inc., No. MP-04-077, Order No. 7887 (Mar. 22,
2004) .

® In re Skyhawk Logistics, Inc., No. MP-05-043, Order No. 9653 (June 15,
2006); In re Skyhawk Logistics, Inc., No. MP-05-032, Order No. 8619 (Mar. 30,
2005); In re Skyhawk Logistics, Inc., No. MP-04-077, Order No. 8059 (June 3,
2004) .

0 |'n re Skyhawk Logistics, Inc., No. MP-07-072, Order No. 10,681 (Aug. 8,
2007).

1 In re Skyhawk Logistics, Inc., No. AP-07-195, Oder No. 11,693 at 4

(Nov. 19, 2008).
2 1d. at 4.



The 2007 application was approved on Novenber 19, 2008, on the
basis of evidence showing that applicant had subcontracted its
governnent contracts to a WJWATC carrier in good standing while
applicant’s application was pending and on the condition that
applicant tinmely pay the $7,500 net forfeiture and serve a one year
period of probation.*® Applicant paid the forfeiture, and Certificate
No. 406 was reissued on January 27, 2009, but it was suspended not two
months later for applicant’s failure to maintain proof of adequate
insurance on file with the Conmission.* Applicant later adnitted to
conducti ng passenger carrier operations in the Metropolitan District
whi |l e suspended and wi t hout adequate insurance under the second option
year (March 1, 2009, through February 28, 2010) of a Defense
Intelligence Agency (DIA) contract.?® The Conmmi ssion subsequently
assessed a $26,000 civil forfeiture against applicant and revoked
Certificate No. 406 in Order No. 12,101, served July 24, 2009.1

[11. LIKELI HOOD OF FUTURE COVPLI ANCE

When an applicant has a record of violations, the Conm ssion
considers the following factors in assessing the likelihood of future
compliance: (1) the nature and extent of the violations, (2) any
mtigating circunmstances, (3) whether the violations were flagrant and
persistent, (4) whether applicant has nade sincere efforts to correct
its past mstakes, and (5) whether applicant has denonstrated a
willingness and ability to comport with the Conpact and rules and
regul ations thereunder in the future.?’

As of October 18, 2012, the record showed that applicant had
pronptly paid the $26,000 forfeiture on October 7, 2009, and that
according to a statenment filed in this proceeding by applicant’s
President-CEQ, O Jimy QOgunniyi, applicant had “filed an affidavit in
accordance with Rules Nos. 28 and 58-14 wverifying cessation of

operations as of July 24, 2009.” M. Qgunniyi further asserted that
applicant’s “operations were subcontracted to Reston Linousine
Services under WVATC No. 241.~” But the sole affidavit in the record
merely verifies renoval of vehi cle markings, and applicant’s

subcontract with Reston Linmusine to perform applicant’s contract with
DI A did not comrence until Septenber 21, 2009.

In addition, as of OCctober 18, 2012, we did not see any
evidence that applicant had “put in place personnel and/or process

B 1d. at 4-6.

¥ 1n re Skyhawk Logistics, Inc., No. MP-09-044, Order No. 11,895 (Mar. 17,
2009) .

5 1n re Skyhawk Logistics, Inc., No. MP-09-044, Order No. 12,101 (July 24,
2009) .

%1 d.

I In re Exec. Tech. Solutions, LLC, No. AP-12-033, Oder No. 13,250
(May 3, 2012).



sufficient to prevent recurring violations of routine regulatory
requi rements.”®

V. OPPORTUNI TY TO SUPPLEMENT RECORD

Accordingly, in the interest of ensuring a full and fair
determnation of this application, WHATC Oder No. 13,539, served
Cct ober 18, 2012, gave applicant 30 days to supplenent the record with
evidence regarding its apparent performance of the DI A contract from
July 24, 2009, through Septenber 20, 2009, and to otherw se show cause
why the Comni ssion should not assess a forfeiture against applicant
for performing the DIA contract during that period in violation of
Article XlI, Section 6(a), of the Conpact.

WVATC Order No. 13,539 further gave applicant 30 days to
suppl enent the record with evidence regarding any changes applicant
m ght have made in personnel and/or process since the revocation of
Certificate No. 406.

Finally, WWHATC Oder No. 13,539 gave applicant 15 days to
submt a witten request for oral hearing that specifies the grounds
for the request, describes the evidence to be adduced, and explains
why such evi dence cannot be adduced wi thout an oral hearing.

Appl i cant has yet to respond.

V. ASSESSMENT OF FORFEI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenent, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nmore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.!® Each day of the
viol ation constitutes a separate violation. ?°

The term “knowi ngly” means with perception of the underlying
facts, not that such facts establish a violation.? The term
“Wllfully” does not nean with evil purpose or <crimnal intent;
rather, it describes conduct nmarked by carel ess disregard whether or
not one has the right so to act.? Enployee negligence is no defense.?
“To hold carriers not liable for penalties where the violations . . .
are due to nere indifference, inadvertence, or negligence of enployees
woul d defeat the purpose of” the statute.?*

8 Order No. 13,539 at 3 (citing In re HP Transp. Servs., Inc., No. AP-07-
257, Order No. 11,242 at 2 (Mar. 31, 2008)).

1% Compact, tit. Il, art. XIIIl, § 6(f).

20 Compact, tit. Il, art. X1, & 6(f)(ii).

2l Order No. 11,693 at 3.

2 1d. at 3.

2 1d. at 4.

24 United States v. Illinois Cent. RR, 303 U S. 239, 244, 58 S. . 533,
535 (1938).



The record supports a finding that applicant’s DI A contract
calls for passenger transportation for hire between points in the
Metropolitan District, that applicant perfornmed the DI A contract on 40
days from July 24, 2009 through Septenber 20, 2009, w thout WWATC
authority, and that applicant did so knowi ngly and willfully.

We shall assess a forfeiture of $1,000 for each of the 40 days
of unlawful operations, or $40, 000. W have doubled the anobunt of
forfeiture from the $500 per day we assessed against respondent for
the same violations in 2009 because apparently $500 per day is not
enough of a deterrent to dissuade respondent from operating
unl awf ul ly. 2

VI . CONCLUSI ON

The record contains evidence of persistent unlawful operations
of a repeat nature, and applicant has not presented any evidence that
it has put in place personnel and/or process sufficient to prevent
recurring violations of routine regulatory requirenents in the future.

On this record, we cannot say that applicant has established
regul atory conpliance fitness.

THEREFORE, I T | S ORDERED:

1. That the application of Skyhawk Logistics, Inc., for a
certificate of authority, irregular route operations, is hereby
deni ed.

2. That pursuant to Article XlIIl, Section 6(f), of the Conpact,
the Commi ssion hereby assesses a civil forfeiture against respondent
in the amunt of $40,000 for knowingly and wllfully violating
Article XI, Section 6(a), of the Conpact.

3. That respondent is hereby directed to pay to the Comm ssion
within 30 days of the date of this order, by noney order, certified
check, or cashier’s check, the sum of forty thousand dollars
(%40, 000) .

BY DI RECTI ON CF THE COW SSI ON; COWM SSI ONERS BRENNER, HOLCOMVB, AND
BELLAMY:

Wlliams$S. Mrrow, Jr.
Executive Director

2 See Oder No. 12,101 at 5 (doubling forfeiture assessed against
applicant in 2008).



