WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 15,913

IN THE MATTER CF: Served Cctober 20, 2015

Application of ARLI NGTON NATI ONAL )
CEMETERY TOURS, INC, for a )
Certificate of Authority -- )
Irregul ar Route Qperations )

Case No. AP-2015-160

Applicant, a wholly owned subsidiary of Ad Town Trolley Tours
of Washington, Inc., WJWATC Carrier No. 124, seeks a certificate of
authority to transport passengers in irregular route operations
between points in the Metropolitan D strict. The application is
unopposed.

Applicant currently operates a tour service wholly within the
confines of Arlington National Cenetery, which is located in the
Virginia portion of the Metropolitan District. Al though such service
is excluded from WVATC jurisdiction under Article X, Section 3(g), of
the Conpact as “transportation solely wthin the Comonwealth of
Virginia,” applicant intends to extend operations outside the cenetery
grounds. According to applicant: “W are planning to operate a shuttle
service from Arlington National Cenmetery into the District of
Col unbia, and conduct chartered tours. These charted tours could
originate in Washington, DC, Maryland, or Virginia, and include
touri st attractions/destinations in al | three jurisdictions.”
Applicant’s expansion plans thus bring it wunder the Conmm ssion' s
licensing jurisdiction and common control relationship jurisdiction.

| . CERTI FI CATE OF AUTHORI TY

The Conpact, Title Il, Article XI, Section 7(a), authorizes the
Commi ssion to issue a certificate of authority if it finds that the
proposed transportation is consistent with the public interest and
that the applicant is fit, willing, and able to perform the proposed
transportation properly, conformto the provisions of the Conpact, and
conformto the rules, regulations, and requirenents of the Conm ssion.

Applicant verifies that: (1) applicant owns or |eases, or has
the nmeans to acquire through ownership or |ease, one or nore notor
vehi cl es neeting the Commi ssion’s safety requirenents and suitable for
the transportation proposed in this application; (2) applicant owns,
or has the neans to acquire, a notor vehicle liability insurance
policy that provides the minimm anount of coverage required by
Commi ssion regulations; and (3) applicant has access to, is famliar
with and wll conmply wth the Conpact, the Conmmssion's rules,
regul ations and orders, and Federal Mtor Carrier Safety Regulations
as they pertain to transportation of passengers for hire.



Based on the evidence in this record, the Comm ssion finds that
the proposed transportation is consistent with the public interest and
that applicant is fit, wlling, and able to perform the proposed
transportation properly, conformto the provisions of the Conpact, and
conformto the rules, regulations, and requirenents of the Conm ssion.

1. CONTROL RELATI ONSHI P APPROVAL

Under Article XiI, Section 3(a)(iii), of the Conpact, “a
carrier or any person controlling, controlled by, or under conmon
control with a carrier shall obtain Conmm ssion approval to acquire
control of another carrier that operates in the Metropolitan D strict
t hrough ownership of its stock or other neans.”

Applicant’s status as a wholly owned subsidiary of Ad Town
Trolley inplicates this provision of the Conpact in that Od Town
Trolley will acquire control of another carrier that operates in the
Metropolitan District upon the issuance of a WWATC certificate of
authority to applicant.

Al though the Commission said in Upscale Linmb. Serv. LLC that
the “the relevant tinme for determning whether a carrier ‘operates in
the Metropolitan District’ shall be determned as of the date the
application in question is filed,”! on the facts before us, it makes
nore sense to assess the <control relationship as of the date
applicant’s WWATC certificate of authority is issued because that is
when the control transaction at issue wll occur and because
consi deration of the effect-on-enployees approval criterion, discussed
bel ow, ot herwi se would be cut short.

Under Article XilI, Section 3(c), of the Conpact, if the
Commi ssion finds that the proposed transaction is consistent with the
public interest, the Conmi ssion shall issue an order authorizing the
transacti on. The Comm ssion enploys three criteria in determning
whether a transaction is consistent with the public interest under
Article XlilI, Section 3(a)(iii), of the Conpact. The Commi ssion’s

anal ysis focuses on the fitness of the acquiring party, the resulting
conpetitive balance, and the interest of affected enployees.? The
Comm ssion has consistently held that a finding of an applicant’s
fitness pernits an inference of the acquiring party' s fitness,?® and the
primary concern when assessing the effect on conpetition of a
transaction is whether the transaction wll increase the acquiring
party’s market share.*

The Commi ssion has found the instant applicant fit, and
competition is not an issue here because issuance of WWATC operating
authority to applicant will not in and of itself increase Ad Town

YIn re Upscale Linmp. Serv. LLC, No. AP-08-142, Oder No. 11,644 (Cct. 24,
2008) (citing In re VIP Coach Servs., Inc., & Wite House Sightseeing Corp.,
No. AP-84-06, Order No. 2550 at 4-5 (May 1, 1984)).

21d. at 2.
3 1d. at 2-3.
41d. at 3.



Trolley's share of the WWATC-regul ated market. The issue of affected
enpl oyees, however, cannot be summarily di sm ssed.

When Congress first approved the Conpact in 1960, it attached
several conditions, including the condition that when the Conm ssion
assesses whether a merger, consolidation, or acquisition of control is
consistent with the public interest, “the term. . . ‘public interest’
shall be deened to include, anong other things, the interest of the
carrier enployees affected.”® A further congressional condition is
that the Commission nmay not wuse its power to approve mergers,
consol i dations, and acquisitions of control “to break a lawful strike
by the enpl oyees of any carrier authorized to provide service pursuant
to such conpact.”® The decision in Upscale Lino. Serv. LLC did not
take these conditions into consideration because the Conmm ssion did
not need to, because neither of the carriers involved in the proposed
transacti on was an existing WVATC carri er.

According to a statenent subnmitted by applicant’s GCeneral

Manager, Eric Holnes, five to 10 enployees will be transferred from
Od Town Trolley to applicant and applicant will hire additional

enpl oyees to neet staffing needs. There is no evidence of any
enpl oyee strike pending or threatened. I ndeed, as noted above, the

application is unopposed.

The Commi ssion therefore finds that the issuance of WHATC
authority to applicant is consistent with the public interest within
the nmeaning of Article XIl, Section 3(c), of the Conpact.

[11. CONCLUSI ON

In closing, applicant is adnonished to keep its WWVATC assets,
books, finances and operations conpletely separate from those of dd
Town Trolley.’ Sharing of office space will be allowed, but this
should not be construed as permssion to share revenue vehicles or
operating authority,® except as pernmitted by Article X, Section 17, of
t he Conpact and WWATC Regul ati on No. 62.

THEREFORE, | T | S ORDERED:

1. That upon applicant’s tinmely compliance with t he
requirements of this order, Certificate of Authority No. 2813 shall be
issued to Arlington National Cenetery Tours, Inc, 2640 Reed Street
N. E., Washi ngton, DC 20018-1704.

2. That applicant nay not transport passengers for hire
between points in the Metropolitan District pursuant to this order

5 Act of Sept. 15, 1960, Pub. L. No. 86-794, § 3, 74 Stat. 1031, 1050
(1960) .

61d. § 4, 74 Stat. at 1050.

" See Order No. 11,644 at 3 (requiring conmonly-controlled carriers to keep
assets, books, finances, and operations separate).

8 Order No. 11,644 at 3.



unless and wuntil a certificate of authority has been issued in
accordance with the precedi ng paragraph.

3. That applicant is hereby directed to file the follow ng
docunments and present its revenue vehicle(s) for inspection within the
180-day nmaxinmum permitted in Commission Regulation No. 66: (a)
evi dence of insurance pursuant to Comm ssion Regul ation No. 58; (b) an
original and four copies of a tariff or tariffs in accordance wth
Comm ssion Regulation No. 55; (c¢) a vehicle list stating the year,
make, nodel, serial nunber, fleet nunber, license plate nunber (wth
jurisdiction) and seating capacity of each vehicle to be used in
revenue operations; (d) a copy of the for-hire vehicle registration
card, and a lease as required by Conm ssion Regulation No. 62 if
applicant is not the registered owner, for each vehicle to be used in
revenue operations; and (e) proof of current safety inspection of said
vehicle(s) by or on behalf of the United States Departnent of
Transportation, the State of Mryland, the District of Colunbia, or
t he Cormonweal th of Virginia.

4. That the grant of authority herein shall be void and the
application shall stand denied upon applicant’s failure to tinely
satisfy the conditions of issuance prescribed herein.

BY DIRECTION OF THE COW SSI ON; COWM SSI ONERS BRENNER, HOLCOVB, AND
DORMBJ O,

WlliamsS. Mrrow, Jr.
Executi ve Director



