WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 16, 416

IN THE MATTER CF: Served June 9, 2016

Rul emaki ng to Anend Rul es of )
Practice and Procedure and )
Regul ati ons, Regul ati on Nos. 51-09 )
and 58-02(b) )

Case No. MP-2015-198

This rulemaking was announced in Oder No. 15,986, served
Novenber 19, 2015, pursuant to Title Il of the Washington Metropolitan
Area Transit Regulation Conpact! (Conpact), Article X II, Section 3,
and Conmmi ssion Rule No. 30, for the purpose of soliciting comments on
a proposed anendnent to Comni ssion Regulation No. 51-09 defining bona
fide taxicab service - a class of service that is partially excluded
from Commission regulation and conpletely excluded from Conm ssion
licensing requirements - and a proposed anendnment to Conmission
Regul ati on No. 58-02(b), governing mininmum interstate insurance
requirenents for such service.?

. SUMVARY

The amendnment to Regul ation No. 51-09 expands the definition of
“bona fide taxicab service” to expressly include transportation
network service conducted under the auspices of a transportation
network conpany (TNC), or private-vehicle-for-hire conpany as it is
termed in the District of Colunmbia, to the extent duly authorized
under statutes enacted into law by the District of Colunbia, the State
of Maryland, and the Conmonwealth of Virginia. The effect of the
anmendnment is to exclude such service from the Commi ssion’s licensing
requirements, and from the full panoply of regulations pertaining to
WMATC- | i censed operations, but not exclude such service from the
Commi ssion’s jurisdiction over interstate rates and insurance.

The anendnent to Regulation No. 58-02(b) clarifies the
interstate insurance requirenents for all bona fide taxicab service,
but especially with respect to interstate operations conducted by
operators authorized to perform intrastate trips in nore than one
jurisdiction.

Order No. 15,986 was posted to the Commission’s website on
Novenber 19, 2015, and has remmnined there ever since. The order

1 pub. L. No. 101-505, § 1, 104 Stat. 1300 (1990) (codified at D.C. Cooe
§ 9-1103.01 (2012): Mb. TRansP. CopE § 10-203 (2012): & VA CopE §8 56-529, 530
(2012)).

2 The Conmi ssion’s Rul es and Regul ati ons are avail abl e at
htt p: / / www. wrat c. gov/ i ndex. php/ conpact - regul ati ons.




established a 45-day period for filing coments. Coments were
received from Rasier, LLC, a subsidiary of Uber Technologies, Inc.;
Lyft, Inc.; and M. Robert Werth. Their conments are di scussed bel ow.

By this order, the Conmi ssion adopts the amendnents proposed in
Order No. 15,986, for the reasons stated therein, as anplified by the
di scussi on bel ow of the comments received in this proceeding.

1. AMVENDMENT TO COWM SSI ON REGULATI ON NO. 51-09

Under the Conpact, the Conmission Ilicenses and regulates
private-sector notor carriers transporting passengers for hire between
points in the Washington Metropolitan Area Transit District
(Metropolitan District).?

Article X, Section 3(f), of the Conpact, in conjunction wth
Article X, Section 1(b), of the Conpact, excludes from the
Commi ssion’s licensing jurisdiction “taxi cabs and other vehicles that
perform a bona fide taxicab service.” Existing Commi ssion Regul ation
No. 51-09 defines bona fide taxicab service as foll ows:

O her vehicles that perform a bona fide taxicab
service nmeans vehicles other than taxicabs wused to
performa service that is:

a) transportation intended in good faith to be
provided only between points selected at wll by
t he person or persons hiring the vehicle in which
such transportation is provided;

b) conducted in a vehicle subject to the exclusive
use of the passenger or single party of
passengers hiring the vehicle for the entire tine
such vehicle is under hire;

c) priced at rates based on the duration and/or
di stance of the transportation rendered;

d) conducted in a vehicle engaged solely in
rendering or per form ng transportation as
described in subparagraphs (a), (b), and (c)
above; and

3 The Metropolitan District includes: “the District of Colunbia; the
cities of Aexandria and Falls Church of the Comonwealth of Virginia;
Arlington County and Fairfax County of the Conmmnwealth of Virginia, the
political subdivisions located within those counties, and that portion of
Loudoun County, Virginia, occupied by the Washington Dulles International
Ai rport; Mont gonery County and Prince George’'s County of the State of
Maryl and, and the political subdivisions |ocated within those counties.”



e) conducted in a vehicle having a seating capacity
of eight passengers or less in addition to the
driver.

In 2015, the District of Colunbia, the State of Maryland, and
the Comonwealth of Virginia joined the growing list of states and
localities that authorize a brand of for-hire passenger transportation
service whereby passengers are connected via a digital dispatch
service with drivers operating vehicles wthout for-hire |icense
plates.* Such service is known as private-vehicle-for-hire service in
the District of Colunmbia and as transportation network service in
Maryl and and Virginia. Such service hereinafter shall be referred to
as transportati on network servi ce.

Common to all three signatories is the requirenent that the
company operati ng t he digital di spat ch platform obtain a
transportation network |icense, perform background checks on drivers,
and ensure that a specified mnmninum anmount of comrercial auto
insurance is in place during network operations. For-hire operation
of transportation network vehicles is not allowed outside a network.

As noted in Oder No. 15,986, nost transportation network
service neets the preexisting definition of bona fide taxicab service

in Regulation No. 51-09 and does not appear likely to systematically
si phon passengers from existing regular-route carriers operating in
the Metropolitan District to any significant degree, if at all.?

Transportation network service is distinguishable from service not
perfornmed under TNC statutes by virtue of the separate regulatory
regines enacted by the Conpact’s menber jurisdictions. Transportation
network service appears to be the kind of service the drafters had in
m nd when enacting the Conpact in 1960 and anmending it in 1962.

The amendnent to Regulation No. 51-09, as proposed in Oder
No. 15,986 and adopted herein, consists of recasting existing
Regul ation No. 51-09(a)-(e) as Regulation No. 51-09(a)(i)-(v) and
addi ng new Regul ati on No. 51-09(b):

(b) Notwi thstanding subsection (a), vehicles with a
seating capacity of nine persons or less, including the
driver, are performng a bona fide taxicab service when
they are wused in affiliation with a transportation
network conpany as defined by and duly authorized by
Maryland or Virginia, or a private-vehicle-for-hire
conmpany as defined by and duly authorized by the District
of Col unbi a.

4 Vehicle-for-Hre Innovation Amendment Act of 2014, D.C. Law 20-197, 62
D. C Reg. 3826 (Apr. 3, 2015); Public Uilities — Transportation Services
and For-H re Transportation, ch. 204, 2015 Md. Laws 975; 2015 Va. Acts, chs.
2 & 3 (transportati on network conpanies).

5 See Order No. 15,986 at 4-5 (discussing sane).
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Lyft proposes an amendnment to existing Regulation No. 51-09(b),
which pursuant to this order is now designated Regulation No. 51-
09(a)(ii). Lyft would delete the phrase “single party of” so as not to
excl ude “car-pooling” service fromthe definition of bona fide taxicab
service as it pertains to transportati on network servi ce.

We believe the anendnent sought by Lyft is outside the scope of
this proceeding. The anendnent proposed by Lyft would alter the
definition of bona fide taxicab service as it pertains to non-
transportati on network service. The Conmission did not propose such an
anmendnent and did not seek comments on such an anendnent.

In any event, new Regul ation No. 51-09(b) should not be read to
exclude shared-ride service, such as “car-pooling”, from the
definition of bona fide taxicab service as it pertains to
transportation network service. New Regul ation No. 51-09(b) operates
i ndependently of new Regulation No. 51-09(a). Service neeting the
definition in new Regulation No. 51-09(b) qualifies as bona fide
taxicab service even if it does not neet the definition in new
Regul ati on No. 51-09(a).

[11. AVENDMENT TO COWM SSI ON REGULATI ON NO. 58- 02( B)

Exi sting Conmission Regulation No. 58-02(b) prescribes the
followng mninmum interstate insurance requirenents for bona fide
t axi cab servi ce:

An operator of a vehicle neeting the definition in
Regul ati on No. 51-09 shall maintain the m ni mum i nsurance
coverage required by the operator’s licensing authority
for that vehicle when engaged in interstate operations
subject to this Conmission's jurisdiction.

New Regul ation No. 58-02(b) clarifies the mninmum interstate
i nsurance requirenments for operations neeting the definitions of bona
fide taxicab service in Regulation No. 51-09 as foll ows:

(b) Vehicles defined in Regulation No. 51-09:
I nsurance requirenments for interstate operations in
the Metropolitan District of vehicles neeting the
definition in Regulation No. 51-09(a), 51-09(b), or
both, shall be the insurance requirenents established
by the jurisdiction under whose authority the vehicle

is operated for hire. Any such operation in
connection wth authorities granted by nultiple
menber jurisdictions nust neet t he i nsurance

requi rements inposed by all those jurisdictions.

Wth respect to interstate operations conducted in a vehicle
subject to licensing by nmultiple Conpact jurisdictions, Rasier has
expressed concern that “it may not always be possible or reasonable to
comply fully with all aspects of all of these laws sinultaneously in
every instance.” To address this concern, Rasier recomends that the
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second sentence in proposed Regul ation No. 51-09(b) be replaced by the
fol | owi ng:

If the vehicle is operated for hire pursuant to authority
granted by nore than one jurisdiction, i nsurance
requirements for interstate operations in t he
Metropolitan District shall be either (i) the insurance
requi rements established by the jurisdiction where the
trip originates, or (ii) the insurance requirenents
established by the jurisdiction where the vehicle is
regi st ered.

First, it should be renmenbered that Regul ation No. 58-02(b) applies to
all bona fide taxicab service within WWATC s interstate jurisdiction

not only transportati on network service. Second, the m nimum insurance
requirements in Regulation No. 58-02(b) are drawn solely from the
jurisdiction(s) wunder whose authority a bona fide taxicab service
vehi cl e operates. Rasi er does not explain why under t hose
circunstances it “may” not be possible or reasonable to conply
simul taneously with nmore than one Conpact menber’s m nimum insurance
requirements at a tine. The alternatives proposed by Rasier are not
acceptable alternatives, in any event.

The Commission is concerned that adopting Rasier’s pick-up-
jurisdiction alternative will open the door to greater levels of
nonconpl i ance unl ess operators are restricted to picking up interstate
passengers only in jurisdictions where they are authorized to perform

intrastate trips. Full conpliance wunder this option, including
compliance with jurisdictional filing requirenents, would be certain
only with respect to operators licensed in a pick-up jurisdiction.

Such a restriction, on the other hand, would reduce consuner choice
and lead to deadheading (traveling w thout passengers before the
pi ckup or after a drop off) and its attendant consequences: increased
road congestion, greater vehicle em ssions, and higher energy
consunption on a region-w de basis.

The alternative of follow ng the m ninuminsurance requirenents
of the jurisdiction where the vehicle is registered, appears to assune
that the jurisdiction of registration is a jurisdiction in which the
vehicle is authorized for wuse in comercial operations. This is
anything but a foregone conclusion with respect to TNC vehicles and
may not be certain in the case of non-TNC vehicles neeting the
definition under new Regulation No. 51-09(a). In situations where a
vehicle is authorized to conduct conmmercial operations in the
Metropolitan District but not in the jurisdiction of registration, the
commercial insurance requirenents of the registration jurisdiction
woul d not apply on interstate trips under Regulation No. 58-02(b). In
that scenario, the WATC prescribed interstate insurance mnininuns
would be tied to the registration jurisdiction’s non-comercial
vehi cl e i nsurance code, an unacceptabl e out cone.



W thus find that the potential negative consequences for
passengers and the public from adopting the interstate insurance
alternatives proposed by Rasier outweigh the potential benefits to the
i ndustry.

V. OTHER | SSUES

Rasier is concerned that adoption of the proposed definitions
mght lead to TNCs and/or TNC operators being required to conply wth
WVATC Regul ation Nos. 55, 59, 62, 63, and 64, regarding tariffs,
recordkeepi ng, vehicle |eases, advertising, and safety, respectively.
Regul ati on Nos. 55, 62, and 64 apply to WVWATC-certificated carriers
only, and the anendnents to Regulation Nos. 59 and 63 proposed by
Rasi er are beyond the scope of this proceeding and should not cone
into play in any event provided that TNC operators confine their for-
hire operations to transportation network service authorized by one or
nmor e Conpact signatory.

Rasi er also disputes the notion that Rasier is a carrier within
the neaning of Article XI, Section 4(a), of the Conmpact. That issue is
not before the Commission at this time. This proceeding is concerned
with updating the definition of bona fide taxicab service in the wake
of statutory <changes at the nenber jurisdiction level in 2015
authori zing transportation network service, and with clarifying the
mninmum interstate insurance requirenents applying to such service,
wi thout regard to who may or nmay not be a carrier under the Conpact.
On the other hand, it is clear from a plain reading of the Conpact
that a vehicle falls within WVMATC jurisdiction when it is operated for
hire between points in the Mtropolitan District, al bei t a
jurisdiction that is limted in accordance with this rul emaki ng when
such operations are conducted in affiliation with an authorized TNC.

Robert Werth points out that not all TNC service neets the
current definition of bona fide taxicab service in Regulation No. 51-
09. The Conmi ssi on acknow edged this in Order No. 15, 986.

M. Werth expresses concern that sonme TNC operators operate
“outside the network” and that WVATC should “intercede on this matter
[to] bring sone sort of order to the streets of Washington.” The
Commission is bringing order to the Mtropolitan District by
conducting this rulemaking defining the status of transportation
network service under the Conpact. And if TNC operators stray outside
the scope of their authorized operations, they wll be subject to
WVATC sanctions to the extent such operations inplicate WHATC s
jurisdiction.

M. Wrth requests that the Comri ssion “consider a separate
licensing type for Transportation Network Conpanies.” In the
alternative, he suggests that the Conmission prescribe the sane
i nsurance requirements for WVATC certificated carriers as those for
bona fide taxicab service. Wether transportation network service
should be subject to WWATC licensing requirements is the essence of
this proceeding, and by determining that such service should be
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“consi dered” bona fide taxicab service, we necessarily have determ ned
that such service shall be exenpt from licensing by WATC just as
taxicab service is. The question of whether the Conm ssion’s insurance
requirements for WVATC certificated carriers should be lowered to
| evel s determined appropriate for bona fide taxicab service is beyond
t he scope of this proceeding.

M. Werth argues that in San Francisco and Seattle “Uber and
others operate like bus services.” He does not assert that any such
service is being offered by TNCs in the Metropolitan District. The
Commi ssi on has anpl e authority to pr ohi bi t “any passenger
transportation for hire on an individual fare paying basis in
competition wth an existing, scheduled, regular-route, passenger
transportation service performed by, or under a contract wth, the
Feder al Gover nnent , a signatory to the Conpact, a political
subdivision of a signatory, or the Wshington Metropolitan Area
Transit Authority,”® in any event, should a TNC propose such service in
the Metropolitan District in the future.’

Utimtely, M. Wrth advocates a “level playing field” for all
carriers. The question of whether WWATC should relax certain
regul atory requirenents for WVATC certificated carriers in pursuit of
parity with the corresponding regulatory frameworks in place at the
local level for TNCs and TNC operators is beyond the scope of this
pr oceedi ng.

Finally, on a procedural note, M. Wrth questions whether the
Commi ssion’s process of gathering information on the TNC industry
prior to commencenent of this proceeding was fully inclusive of the
vari ous stakeholder groups or tilted in favor of the TNC industry.
Prior to this rul emaki ng, Comri ssion staff net with representatives of
TNCs, nenbers of the taxicab industry, local taxicab regulators, state
officials, and others know edgeable about the issues created by
passage of TNC statutes in Mryland, Virginia, and the District of
Col unmbi a. These contacts were necessary so that the Conmm ssion m ght
have sufficient information to fornulate a rulemaking in the first
pl ace. No single entity or group enjoyed preferential access.

V. ADCPTI ON OF PROPOSED AMENDVENTS

Consistent with the foregoing, the Conm ssion adopts the
anmendnents proposed in Order No. 15,986. Regul ation Nos. 51-09 and 58-
02(b) shall appear as follows, effective 45 days after the date of
this order.

6 Conpact, tit. Il, art. X, 8§9(c).
” See Conpact, tit. Il, art. X II, 81(d)(i) (upon finding violation of
Conpact, Comm ssion shall issue an order conpelling conpliance).
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A. Regul ation No. 51-09

51-09. (a) Oher vehicles that perform a bona fide
taxi cab service nmeans vehicles other than taxicabs used
to performa service that is:

(i) transportation intended in good faith to be
provided only between points selected at

will by the person or persons hiring the
vehicle in which such transportation is
provi ded;

(ii) conducted in a vehicle subject to the
exclusive use of the passenger or single
party of passengers hiring the vehicle for
the entire tinme such vehicle is under hire;

(iii) priced at rates based on the duration
and/ or di stance of the transportation
render ed;

(iv) conducted in a vehicle engaged solely in
rendering or performng transportation as
described in subparagraphs (i), (ii), and
(ii1) above; and

(v) conducted in a vehicle that has a seating
capacity of nine persons or |ess, including
the driver.

(b) Notwithstanding subsection (a), vehicles with a
seating capacity of nine persons or less, including the
driver, are performng a bona fide taxicab service when
they are wused in affiliation with a transportation
network conpany as defined by and duly authorized by
Maryland or Virginia, or a private-vehicle-for-hire
conpany as defined by and duly authorized by the District
of Col unbi a.

B. Regul ation No. 58-02(b)

(b) Vehicles defined in Regulation No. 51-09:
I nsurance requirenments for interstate operations in
the Metropolitan District of vehicles neeting the
definition in Regulation No. 51-09(a), 51-09(b), or
both, shall be the insurance requirenents established
by the jurisdiction under whose authority the vehicle

is operated for hire. Any such operation in
connection wth authorities granted by nultiple
menber jurisdictions nust neet t he i nsurance

requi rements inposed by all those jurisdictions.

THEREFORE, I T IS ORDERED: that the foregoing amendnents to the
Commi ssion’s Rules of Practice and Procedure and Regul ations,



Regul ati on Nos. 51-09 and 58-02(b), are hereby adopted, effective 45
days after the date of this order.

BY DIRECTION OF THE COWM SSIQON, COW SSI ONERS HOLCOVB, DORMSJO, AND
RI CHARD:

Wlliam$S. Mrrow, Jr.
Executi ve D rector



