WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 16, 574

IN THE MATTER OF: Served Septenber 15, 2016
JONATHAN LEE GERITY SR, Trading as ) Case No. MP-2016-036
Rl VERSI DE TRANSPORTATI ON, )

Suspensi on and | nvestigation of )
Revocation of Certificate No. 2735 )

This matter is before the conmssion on the response of
respondent to Order No. 16, 330, served May 4, 2016.

| . BACKGROUND

Conmi ssion Regul ation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 2735 for a m ni mum of
$1.5 mllion in conbined-single-limt liability coverage and nmintain
on file with the Conmission at all tines proof of coverage in the form
of a WWATC Certificate of Insurance and Policy Endorsenment (WATC
I nsurance Endorsenent) for each policy conprising the m ninum

Respondent filed a $1.5 mllion primry WATC |nsurance
Endorsenment from National Liability & Fire Insurance Conmpany on
June 12, 2015, with an effective date of June 9, 2015, and an
expiration date of February 25, 2016. Said endorsenent was cancel ed on
Novenber 13, 2015, effective Decenber 13, 2015. Respondent did not
file an acceptable $1.5 mllion replacenent endorsenment until
February 25, 2016. The replacenment endorsenent was filed by Prine
I nsurance Conpany and has an effective date of February 24, 2016, and
an expiration date of February 24, 2017.

Order No. 16,280, served April 1, 2016, noted the automatic
suspension of Certificate No. 2735 under Regul ation No. 58-12 and gave
respondent 30 days to pay the $100 late fee, and 30 days to verify
cessation of operations as of Decenber 13, 2015, in accordance wth
Regul ation No. 58-14(a). The statenent was to be corroborated by

copies of respondent’s pertinent business records — from Cctober 1,
2015, to April 1, 2016 - and by a statenent from Medical
Transportati on Managenent, Inc, (MM, one of respondent’s principal

clients, verifying cessation of MIM operations as of Decenber 13,
2015.

Respondent paid the late fee on April 5, 2016, and the
suspension was lifted that same day in Oder No. 16,293. But
respondent failed to produce any docunents in response to Oder
No. 16, 280.



In accordance with Regulation No. 58-14(b), Order No. 16, 330
gave respondent until June 3, 2016, to show cause why the Conm ssion
should not assess a civil forfeiture against respondent, and/or
suspend or revoke Certificate No. 2735, for knowingly and wllfully
conducting operations under an invalid/suspended certificate of
authority and failing to produce docunents as directed.

II. RESPONSE TO ORDER NO. 16,330 AND ANALYSI S

Respondent concedes operating w thout insurance but clains not
to have known that the National Liability policy had been cancel ed,
whi ch respondent explains resulted from what he characterizes as a
“late paynent” of prem um Respondent blanmes his |ack of know edge on
a breakdown in comunication between the insurance conpany and prenium
finance conpany, on the one hand, and respondent and respondent’s
i nsurance agent, on the other. The insurance conpany for its part
regards the matter as a nonpaynent of premum not |ate paynent of
prem um and because respondent offers no corroborating documents in
support of his version of events, such as a canceled check or a
statenent from his agent, as required by Regulation No. 58-14 and
Order No. 16,280, we are nore inclined to accept the insurance
conmpany’ s version.

Respondent points the finger at a second insurance conpany,
Progressive Casualty Insurance Co., as well. According to respondent:

We did operate with no insurance for at |east a day. |
had progressive insurance who listed WVMATC 1.5 mllion
which is requirenent and was supposed to do the filing
and | believe | would only have one-day |apse of
coverage. It looks like they didn't do the filing. |
didn't get nothing in the nmail nor | heard anything back
from anyone about not having the filing in so | assuned
that it was already taking care of. | do admt that we
did go with | apse of coverage and we did transport.

It seens rather peculiar that respondent would seek a new
policy from Progressive on Decenber 15, 2015, if, as respondent says,
he was “conpletely in the dark” as to the cancelation of the National
Liability policy. And he could not have believed that he “would only
have one-day | apse of coverage” under the Progressive policy if he did
not know that the National Liability policy had been canceled
effective Decenber 13, 2015.

In any event, after nissing a prem um paynent, respondent was
not free to assunme that the National Liability policy was still in
effect and on file with WWATC in the form of an active WATC
Endorsenent. Having missed a paynent with respect to the National
Liability policy, and being charged wth the know edge that
cancellation is the natural consequence of mssing a prem um paynent,
respondent should have imediately contacted his agent or the prem um
finance conpany upon tendering the alleged meke-up paynent to ensure
that said paynent had been received and that coverage was still
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intact. And then respondent should have contacted WVMATC in conpliance
wi th Regul ation No. 58-11, which provides:

VWhen a WVATC carrier’s insurance has termnated or is
about to termnate the carrier nust contact the
Commission to ascertain whether the necessary WATC
I nsurance Endorsement has been filed before continuing to
operate on and after the term nation date. Proof a WWATC
carrier has satisfied its duty to verify shall consist of
cont enporaneous witten verification fromthe Conmi ssion.

The Conm ssion has no record of any contact from respondent
prior to the National Liability cancellation date of Decenber 13,
2015.

To make matters worse, respondent obtained the Progressive
policy for the wong entity. According to the few docunments respondent
has produced in response to Order No. 16,280, the Progressive policy
was issued in the name of Riverside Transportation Inc,® not Jonathan
Lee Gerity, Sr., trading as Riverside Transportation. This is not the
first time that respondent has attenpted to rely on docunents issued
i n soneone el se’s nane.

During the application proceeding that resulted in Certificate
No. 2735 being issued in June 2015, the Comm ssion becane aware that
respondent had fornmed a limted liability conpany in Maryland by the
nane of Riverside Transportation LLC. The My 2015 order approving
respondent’s application cautioned respondent to “not conduct WWHATC
operations under the name ‘Riverside Transportation LLC.'"? A few weeks
| ater, the Comni ssion received a vehicle | ease naming “Jonathan Gerity
Sr (Riverside Transportation LLC)” as the |essee. Eleven days after
that, the Commi ssion received the same |ease with the same defect. The
Conmi ssion also received a WWATC | nsurance Endorsenent in the nane of
“Ri verside Transportation LLC.

Later, after corrected versions of the |ease and endorsenent
had been filed and Certificate No. 2735 had issued, respondent
attenmpted to conply with WVMATC Regul ati on No. 55 concerning the filing
of fixed rates and fares as mandated by Article X, Section 14, of the

Compact. In the case of service under an MIM contract, a carrier nust
file a copy of the contract with the Conmission to conply with the
fixed rate, fixed fare requirement in the Conpact.® Respondent

It is not clear fromthe record whether such a corporation really exists.
Respondent’s LLC was forned in Maryland, and its articles of organization may
be found on the website of the Maryland Departnment of Assessments and
Taxation. See http://sdat.dat.maryl and. gov/ucc-charter/. No such evidence of
respondent’s all eged corporation appears on said website.

21n re Jonathan Lee Gerity Sr, t/a Riverside Transp., No. AP-15-088, O der
No. 15,577 (May 14, 2015).

31n re Jonathan Lee Gerity Sr, t/a Riverside Transp., No. MP-15-161, Order
No. 16,027 (Dec. 7, 2015).




attenmpted to conply with Regulation No. 55 by filing an MIM contract
in the nanme of, once again, Ri verside Transportation LLC  The
rejection letter issued by WATC on August 10, 2015, remn nded
respondent that the contract had to be in respondent’s nanme, as a sole
proprietor doing business as Riverside Transportation, not in the nane
of Riverside Transportation LLC

On Septenber 18, 2015, knowing that respondent was still
working for MIM but having not received any MIM contract tariff in
respondent’s name, the Commission gave respondent 30 days to show
cause why the Conmmi ssion should not assess a civil forfeiture against
respondent and/or order respondent to cease and desist providing
passenger transportation for MIM* On Decenber 7, 2015, it appearing
that respondent had failed to respond to Oder No. 15,853, the
Conmi ssion issued Order No. 16,027, assessing a $250 forfeiture
agai nst respondent and directing respondent to cease and desist
transporting passengers for MM ®

It was discovered later that respondent had filed an i nconplete
MIM contract tariff in respondent’s name on Cctober 14, which
respondent conpleted and the Commission accepted as of Decenber 7,
along with respondent’s paynent of the forfeiture, and the cease and
desist order eventually was lifted on Decenber 10.° Under these
ci rcunstances, applying for a Progressive insurance policy five days
later in the name of “Riverside Transportation Inc” constitutes
carel essness of the highest degree if not outright contunacy.

And against this backdrop of respondent’s recurring efforts at
impermssibly involving his LLC in WWHATC operations, respondent’s
failure to produce any business records, other than a few critically
flawed insurance papers, in response to Oder No. 16,280, and his
glaringly poor judgnment in presenting his defense in chief on
“Riverside Transportation LLC |etterhead, underscores respondent’s
persistent inability or wunwillingness to conply wth Conmn ssion
regul ati ons and orders.

[11. ASSESSMENT OF FORFEI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenment, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.’” Each day of the
viol ation constitutes a separate violation.?

“In re Jonathan Lee Gerity Sr, t/a Riverside Transp., No. MP-15-161, Order
No. 15,853 (Sept. 18, 2015).

°> Order No. 16, 027.

5 1n re Jonathan Lee Gerity Sr, t/a Riverside Transp., No. MP-15-161, O der
No. 16,040 (Dec. 10, 2015).

" Conpact, tit. Il, art. XlIl, § 6(f).
8 Conpact, tit. Il, art. XiIl, & 6(f)(ii).
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The term “knowi ngly” neans with perception of the underlying
facts, not that such facts establish a violation.® The terns “willful”
and “willfully” do not mean with evil purpose or crimnal intent;
rat her, they describe conduct marked by carel ess disregard of whether
or not one has the right so to act.?®® Enpl oyee negligence is no
def ense. ! “To hold carriers not liable for penalties where the
violations . . . are due to nere indifference, inadvertence, or
negl i gence of enpl oyees woul d defeat the purpose of” the statute.

“In setting the daily forfeiture amount, we . . . take[] into
consi deration Comm ssion  precedent t hat di stingui shes carriers
operating wi thout authority and w thout adequate insurance, on the one
hand, from carriers operating wthout authority but wth adequate
i nsurance, on the other — assessing a |arger anmpbunt against those
Wi t hout adequate insurance.”'® For operating while suspended but not
whil e uninsured, the Commission normally assesses a civil forfeiture
of $250 for each day of unauthorized operations. The Conmi ssion
assesses $500 per day when a carrier operates unlawfully wi thout an
ef fecti ve WWATC Endor sement on file.'®

As noted above, one of respondent’s principal clients is MM
which manages the District of Colunmbia Medicaid (DC Medicaid)
non- enmer gency nedi cal transportation program MIM runs the reservation
system and assigns passengers to the 40-45 WWATC-certificated
carriers, such as respondent, under contract with MIMto provide daily
transportation service to eligible DC Medi cai d beneficiaries
Respondent has not produced his records of daily MM operations as
directed by Oder No. 16,280, but he admits that he did not stop
operating on Decenber 13, 2015. And although he professes to have
believed at the tinme that his operations were properly insured for all
but one day,'® the one policy he relies on as proof of insurance from
Decenber 13, 2015, through February 23, 2016, is a Progressive policy
i ssued to soneone el se.

° In re Royal Lino. LLC, No. MP-15-119, Order No. 16,289 at 2 (Apr. 4,
2016); In re Exquisite Linmp. Serv. LLC, No. MP-15-152, Order No. 16,153 at 3
(Jan. 22, 2016); In re Sam Investnent Inc., No. MP-14-015, Order No. 15,692
at 2 (June 18, 2015).

10 Order No. 16,289 at 2; Order No. 16,153 at 3: Order No. 15,692 at 2.
1 Order No. 16,289 at 2; Order No. 16,153 at 3: Order No. 15,692 at 2.

2 United States v. Illinois Cent. RR, 303 U S. 239, 243, 58 S. C. 533,
535 (1938).

3 Order No. 16,289 at 3-4; In re Better Business Connection, Inc., No. M-
13-028, Order No. 15,486 at 23 (Apr. 2, 2015).

¥ Order No. 16,289 at 4.
15 Order No. 16,289 at 4.

6 W note that even one day of wuninsured operations may support the
revocation of a carrier’'s operating authority. See In re Rehoboth Transp.
Servs. LLC, No. MP-04-155, Order No. 8684 (May 4, 2005) (revoking authority
of repeat offender for operating one day w thout insurance).
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According to MIM s program manager, M chelle Mses, respondent
operated every day during the Decenber 13, 2015, through April 4,
2016, suspension period, with the exception of holidays.

Accordingly, we shall assess a civil forfeiture of $250 per day
for 41 days of operations while suspended but properly insured (or
$10, 250) and $500 per day for 69 days of operations while suspended
and uni nsured (or $34,500), for a conbined forfeiture of $44, 750.

| V. REVOCATI ON OF AUTHORI TY

The Conmission may suspend or revoke all or part of any
certificate of authority for wllful failure to conmply wth a
provision of the Conmpact, an order, rule, or regulation of the
Commission, or a term condition, or limtation of the certificate.’

When the signatories and Congress approved the Conpact, they
desi gnat ed nonconpliance with Comr ssion insurance requirenments as the
single offense that would automatically invalidate a certificate of
authority.'® They could not have sent a clearer nessage that
mai nt ai ni ng proper insurance coverage is of paranount inportance under
the Conpact.'® W therefore revoke Certificate No. 2735 for
respondent’s 48 days of uninsured operations. %

THEREFORE, | T IS ORDERED:

1. That pursuant to Article XIIl, Section 6(f), of the Conpact,
the Conm ssion hereby assesses a civil forfeiture against respondent
in the anount of $44,750 for knowingly and willfully violating Article
XlI, Section 6(a), of the Conmpact, Regulation No. 58-12, and the orders
in this proceeding.

2. That pursuant to Article Xl, Section 10(c), of the Conpact,
Certificate of Authority No. 2735 is hereby revoked for respondent’s
willful failure to conply with Article X, Section 6(a), of the
Compact, Regulation No. 58-12, and the orders in this proceeding.

3. That within 30 days from the date of this order respondent

shal | :
a. pay to the Comm ssion by check or noney order the sum of
forty-four t housand seven hundr ed fifty dol | ars
(%44, 750) ;
7 Compact, tit. Il, art. X, § 10(c).
8 Compact, tit. Il, art. X, 8§ 7(g).

¥ Order No. 16,289 at 4-5; Order No. 16,153 at 3; Order No. 15,692 at 3.

20 See Order No. 16,289 at 5 (revoking authority of carrier that operated
whi |l e suspended and insufficiently insured); Oder No. 16,153 at 3-4 (sanme);
Order No. 15,692 at 3 (sane).



b.

renove from respondent’s vehicle(s) the identification
pl aced thereon pursuant to Commi ssion Regul ation No. 61;

file a notarized affidavit and supporting photograph(s)
with the Conmission verifying conpliance wth the
precedi ng requirenent; and

d. surrender Certificate No. 2735 to the Conm ssi on.

BY DIRECTION OF THE COW SSI ON;, COWM SSI ONERS HOLCOVB, DORMSJO,  AND

Rl CHARD:

WlliamsS. Mrrow, Jr.
Executi ve D rector



