WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION
WASHINGTON, D. C.

ORDER NO. 1057

IN THE MATTER OF: " Served July 1, 1970

Application of D. C. Transit ) 7 Application No, 613
System, Imc., for Authority ) ' .
to Increase Fares, ) . Docket No. 216

On Friday, June 26, 1970, we issued our Order No. 1052 in the above-
captioned proceeding. That order authorized certain fare increases for -
D. C. Transit including an increase in the intra-District of Columbia
fare from 32 cents to 40 cents. The new fares were to become effective
at 12:01 a.wm. on Sunday, June 28, 1970,

We now have before us three petitions for reconsideration of that
order filed by three separate groups: (1) the Government of the District .
of Columbia; (2) the Democratic Central Committee of the District of
Columbia; and (3) a group whose identity is unspecified in the petition
but whose petition is signed by attorneys named Edgar D. Cahn and Jean
Camper Cahn,

A general comment on the nature of petitions for reconsideration
might be appropriate at the outset. These pleadings serve a dual purpose,
They can point out to the Commission some substantive error which the
Commission has made in an order entered by it.  The Commission can then
actively reconsider the determinations made in the order in question.on
_ the basis of the new material brought before it. " Petitions for reconsidera-
tion can, however, be regarded in other instances as a procedural step
in perfecting appellate rights. The Compact states that decisions of the
Commission can be appealed in the courts only by those who have filed
petitions for reconsideration with the Commission. It further states
that the petition must state specifically the errors claimed as grounds
for reconsideration and that "no person shall in any court urge or rely
on any ground not so set forth in such application." Compact, Article
XII, Section 16, Thus, petitions for-reconsideration often do not raise
any issues which the Commission has not previously considered and dis-
cussed in the order in question. The purpose of such petitions is simply
to identify the grounds on which the petitioner intends to rely in going
to the courts.



The petitions here in question fall, for the most part, into the
latter category. The issues raised are ones which have been presented ,
to the Commission for its consideration prior to the issuance of Order No,
1052, They have been the subject of discussion in that. order and in prior
Lomnission rate orders.
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THE CITY AND "'CAHN" PETITIONS

1. The Effect of Section 6(2)(3) of the Compact

The petition filed by the Government of the District of Columbia and
the ""Cahn'' petition (both of which are substantially identical in wording)
both allege as error that the Commission did not give due consideration
to the factors cutlined in Section 6(a)(3) of Article XIT of the Compact.
That section reads as follows.

"In the exercise of its power to prescribe just and reasonable
fares and regulations and practices relating thereto, the
Commission shall give due consideration, among other factors,

- to the inherent advantages of transportation by such carriers;
to the effect of rates upon the movement of traffic by the
carrier or carriers for which the rates ave prescribed; to
the need, in the public interest, of adequate and efficient
transportation service by such carriers at the lowest cost’

- consistent with the furnishing of such service; and to the
need of revenues sufficient to enable such carriers, under
honest, econom1cal and efficient management, to provide such
service, ' ' '

The petitions merely set out the statutory standards and make a general
allegatlon that we have failed to consider them. No attempt is made to
state with specificity the way in which those- standards, applied to the
facts before us, make the action taken in Order No. 1052 improper. We
will; nonetheless, take up the application of those-standards to this case.

We did, in fact, give detailed consideration to the factors set out
in Section 6(a)(3) before issuing Order No. 1052. However, we did not -
include any specific discussion of that fact in Order No. 1052 because
we had discussed.and analyzed the questions presented in great detail in
Order No. 984, the last D. G. Transit rate order, issued just eight months
ago. We there concluded that, given the facts and circumstances surrounding
D. C. Transit, there was nothing in Section 6(a)(3) which would authorize
ug to deny a rate increase where the record clearly demonstrates that
continued operation at present fares would fail even to cover operating
expenses. In order to accommodate those persons who do not have our
discussion of this peint in Order No. 984 available to them, we w111 set
out that entire discussion here, mutatis mutandis.




We know of nothingin either the Compact or the cases which would

. empower us to deny a rate increase when it has been shown as it has in

this record, that the present fares will not even cover the company's
operating expenses during the future annual period. The Compact
explicitly requires not only that the company receive revenues sufficient
to cover expenses but that it "be afforded the opportunity of earning
such return as to make the carriers attractive investments to private
investors." Compact, Article XII, Section 6(a){4). Apart from this
statutory provision, it is a basic principle of regulatory law that a
utility may not be required to operate at a loss. To do so is to con-
fiscate its property without due process of law. Bluefield Water Works
and Improvements Co. v. West Virginia Public Service Commission, 262 U.S.

679, 690 (1923). These provisions of law are binding upon us and we have
no right to ignore them. :

It is suggested that we can somehow avoid the reqﬁirements of Section
6(a){4) of the Compact because of the provisions of Section 6(a) (3).

" We have carefully considered the provisions of Section 6(a)(3),
quoted above, in this proceeding just as we have considered it in every
past rate case. First, we think that this language must be read with
Section 6(a){4) to form a harmonious whole, Section 6{a)(4) imposes a
flat, unequivocal obligation to cover expenses plus a fair return. There
is nothlng in Section 6(a)(3) which relieves us of that obligation on
the basis of this record. Rather, it states that, in setting just and

reasonable fares, we must give '"due consideration" to certain factors.

Two of these factors themselves explicitly recognize the obligation
to provide adequate revenues. Thus, we are to consider "the need, in
the public interest, of adequate and efficient transportation service by
such carriers at the lowest cost consistent with the furnishing of such
service." Compact, Article XII, Section 6(a)(3). Our attention is thus
specifically directed to the concept that we must provide revenues
sufficient to enable the carrier to provide service. Operations at a
loss will certainly not meet that standard,

It is suggested that this language somehow enables us to control
the timing of an increase even though the evidence shows that loss
operations will result. We see no merit in such a claim. For one thing,
it must be borne in mind that if we deny this application, and the company
wishes to seek another increase, it would have to file a new application
in order to obtain an increase., All interested parties have full rights
to participate in the new proceeding which would thus be started. These
proceedings involve complex issues, Hence, a further period of 150 days,
or five months, could well ensue before further action on fares was
possible. Hence, losses could occur for a very substantial period if we
accepted this theory. Such a result would not be consistent with the
furnishing of service.



Moreover, even if we could control the timing of an increase on the
basils of this language, it is questionable whether we should delay at

. this time. The company operated at a substantial loss in 1967 and at an

even greater loss in 1968 and in 1969. Taced now with the fact that
further losses would result if fares are not increased, it is difficult
to accept the proposition that this is an appropriate time for delay, if
that were within our power.

The next clause of Section 6(a) (3) directs our attention to "the
need of reverues sufficient to enable such carriers, under honest, economical,
and efficient management, to provide such service." Here is a direct
admonition to provide revenues sufficient to cover expenses. No management
can provide satisfactory service for long #f it is losing money on its
operations. : )

Recognizing this, the thrust of the argument made under this language
is that Transit's management is not honest, economical, and efficient
and that if it were, the revenues under present fares would be sufficient.
However, there are no facts of record to support these contentions. We
have discussed certain management deficiencies in this opinion and we will
direct that certain changes be made, But these problems relate only to
improving the company's performance with respect to vehicle maintenance
and scheduled service and neither our staff nor the protestants have '
presented facts indicating that the company 's bagsic probiems lie in
inadequate management.

Indeed, it is crystal clear on this record that the financial problem
of the company is due to a declining ridership trend and increasing labor
costs. Much of the decline in ridership, it has been indicated, is due
to conditions over which the company has no control whatever, namely,
vnrest in the city and the necessity for instituting a scrip system due -
to an enormous increase in bus robberies. The increasing labor costs
stem from a cost-~of~living clause in the labor contract which has had
a heavy impact due to- the steep inflation of recent years, We can find
no basis in this record for saying that the need for additiomal revenues
could be taken care of by a more honest, economical, and efficient
management,

The third standard which Section 6{a) (3) requires us to consider is
"the effact of rates upon the movement of traffic by the carrier, . .for
which the rates are prescribed.”" It is pointed out that a fare increase
causes a decrease in ridership, thus adversely affecting the "movement
of traific by the carrier.". Hence, it is argued, application of this
standard requires us to deny an increase. However, if this reasoning
were valid, no increase in fares could ever be justified since they always
cause some persons to stop riding buses, We believe, rather, that this
standard is addressed to the proper design of a rate structure and that 1/
it inherently recognizes the need for revenues sufficient to cover expenses.

l/Without such rates, there would eventually be no "movement of traffic"
at all,



In this connection, it has been suggested that, under this standard,

the company has been deficient in failing to give a discounted rate in the

off-peak hours, thus increasing ridership. However, this contention over-
- looks the fact that this Commission has, in the recent past, considered

the subject of discount fares, both as a general measure to increase
ridership and as a desirable alternative,for off-peak hours. See Orders
Nos. 880 and 882,

For reasons fully discussed at pp. 15-18 of Order No. 880, issued
October 18, 1968, we do not believe that a straight reduction iq fares
at all tlmes, in the hope of increasing ridership, is a practicable
solution to Transit's problems. There is no reasonable basis.on which to
expect an increase’ in ridership of sufficient magnitude that overall

- revenues would be increased.

As for fare reductions in off-peak hours, we considered that _
possibility in Order No. 882, It is an approach with some merit and we
may yet take an opportunity to test it., However, our analysis of the
conditions existing on this transit system at the time we considered the
idea indicated that if such discounts were instituted, the peak-hour fare
would have to be higher than it would with a straight fare applicable at
all times. It further appeared that more people would be paying the peak-
hour fare than the lower fare. In those circumstances, we judged that use
of such a fare was not desirable. This is not to say that the matter

should not be further considered as canditions change. If we were to have

a basis for concluding that such a rate structure would be beneficial,
we would try it out.&’ However, there is no basis in this record for
concluding that such a structure would be desirable. In any event, it
certainly cannot be said that the company's failure .to institute such a
system justified a denial of a fare increase at this time.

. Under Section 6(a)(3) we must give due consideration, finally, "to the
inherent advantages of transportation by such carriers" as Transit. Again,-
we find nothing in this standard which would justify this Commission-in
refusing to give Transit a rate structure which. produces revenues sufficient
to cover expenses,: The inherent advantages of mass transit cannot be enjoyed.
long by anyone if the system is not allowed to be economically wviable,

To sum up on the impact of Section 6(2)(3) of the Compact upon our
congideration of the issues before us, we have pointed out the obligation
imposed directly upon us by the unequivocal language of Section 6(a)({4) to
provide revenues sufficient to cover expenses and provide a fair return.
We then referred to the general principle of statutory comstruction that
the various sections of a statute must be read and interpreted to form a
harmonious whole. We then examined in detail each of the standards
set out in Section 6(a)(3) and we find nothing in any of them which would
justify us in overlooking the requirements of Section 6(a){4) and making
the company operate at a loss. We conclude, therefore, that in view of
the facts of record here, we have no basis in the applicable law for

g/We know that it has been tried in other cities and has not been con-
sidered a success,
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adopting the city's suggestion that we refuse an increase because of the

pendency before Congress of legislation prov1d1ng for publlc ownership
~and interim subsidy.

The argument to the contrary comes down to this: Pointing to the
standards of Section 6(a)(3) and to the recognized fact that rate
increases lead to decreased ridership, it is argued that such increases
should only be granted if there is mo other reasonable alternative. This
is a proposition with which we fully agree. In this case, as in all
others, wé would not grant an increase if there were a reasonable alterna-
tive course of action open to us.

2. Our Consideration of Issues Beyond the ?roper Rate of Retﬁrn

The City and Cahn petitions next allege as error that we have.
considered only the question of a reasonable rate of return without con-
sidering other factors relevant to the increase. We reject this allegation
of error. We discussed in Order No. 1052, not only all the usual questions
. of Iinancial analysis pertaining to a rate determination, but the
entire range of broader questions relating to the increase,. See Order
No., 1052, pp. 25-29. The Viece Chairman expressed his own concern with
these problems in a separate concurring opinion, ' See Appendix I. It
should be noted that in that section we incorporated by reference the
even more lengthy and detailed discussion of these problems set out_at
pages 24-32 of Order No. 984. We have discussed these same problems in
other orders as well, see, e.g., Order No. 880, pp. 3-18. For convenience,.
those sections of the orders mentioned are appended hereto as Appendix IL.
This Commission is acutely aware of all the complex and terribly vexing
~ problems which these rate increases raise. We have addressed ourselves
to them repeatedly in our orders and every other forum available to us,

We acted here only because there was no viable alternative available to-
us, In this connection, we have also ‘appended to this order a statement
made by the Comm1531on Chalrman upon the issuance of Order No. 1052 (see

with the issues beyond,that of the proper_rate of_return for this company.

3. Rate of Return

The City and Cahn petitions next allege as error that, even if we
should consider only the proper rate of return, "the rate of return which
D. C. Transit has been receiving is just and reasonable in terms of its
‘initial payment for the assets of Capital Transit Company and all subsequent
contribution to capital." We discussed the determination of rate of return
in great detail in Order No. 1052, pages 14-17, 1In addition, we incorporated
by reference our rate of return discussion in two recent D, C. Transit rate
orders, specifically Order No. 880, pages 23-26, and Order No., 984, pages
13-18. We will not repeat that entire discussion here. We believe that it
fully justifies the rate of return determination we have made in this pro-
ceeding. We do note petitioners reference to the level of return in

.



.relatjon to "its initial payment for the assets of Capital Transit Company
and all subsequent contributions to capital.," Petition, p. 2. Essentiaily,
this is an attack on the return we have allowed on equity capital., The
dollar return on equity allowed in Order No. 1052 is in the same general -
range as that allowed in all our recent Trapsit rate orders. 1In Order

No. 684, for instance, we analyzed the return on equity in great detail.
That ruling was affirmed by the court of appeals in Payne v, WMATC, 415 F2d
901, 913, .(D.C. Cir. 1968), where the court said: '

"We have carefully reviewed the record, and are satisfied
“that the Commission's findings and conclusions on the

subject of rate of return are adequately supported by the
evidence, and that the Commission has responsibly exercised
its discretion in conformity with the standards enunciated

in D, C. Transit System, Inc. v. WMATC, 350 F2d 753 (D C. Cir.
1965), cert. denied 38% U.S. 847 (1967)

Finally, we note that the statement from the petition quoted above is
somewhat misleading in-light of the fact that Transit has not received any
rate of return since the year 1966 -- its operations in each year since
then hav1ng resulted in substantlal losses.

&, The School:Fare

1

These were the points raised in common in the City and Cahmn petitions.
The City raises one additional point. They contend that in failing to raise,
the school fare, we were arbitrary and capricious, We must say that we
find it somewhat startling that the City makes this particular argument. =
It is a particularly surprising charge in view of the fact that the City
was ‘a formal participant in the proceedings leading to the issuance of
Order No. 1052, and never suggested that the school fare should be
adjusted although it had every opportunity, and, if it wanted its position
considered, the obligation to do so. The City knew months ago what the
company was proposing, It certainly could easily have anticipated the
implications of the company 's proposals for the amounts for school fare
subsidies. Yet, it never even raised this question unbll the filing of
thls petition. : \

Some historical background is appropriate here, The school fare
for some years has been 10 cents. That fare clearly does not cover the
cost of carrying school children, Since we are obligated under the
Compact to set fares which permit the company to recover all of its costs,
the net effect of & 10-cent fare with nothing more is to require the bus
rider to subsidize the cost of transporting school children in the District
of Columbia., This is clearly the responsibility of the community at
large and in our judgment it was grossly unfair to impose this burden on
the bus rider. Recognizing this fact, we strongly urged upon the Congress
in 1968 that the schoolfare subsidy law be amended in order that D. C.
Transit could receive such a subsidy, thus easing the burden on the bus
riding public. Congress recognized the validity of this argument and
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enacted Public Law 90-605 under which D. C. Transit is permitted to c¢llect’
from the D. C. Government the difference between the school fare-and

lowest adult fare. Thus, a serious injustice to the bus riding public was
eliminated.

Now the District of Columbia Government, while contending on the

one hand that we should refuse to raise fares because—of the serious burdens
which such increases impose upon the residents of the District of Columbia,
is simultaneously arguing that we should impose a further burden on a
‘segment of that bus riding public by raising the school fare in order to
save the District of Columbia from paying addltlonal SubSldleS. We reject’
the District of Columbia contention,

In our judgment, the enactment of P.L. 90-605 was an indication by
Congress that it was willing to provide the funds from public revenues
to support the school fare at a 10-cent level. The fare was at that
level when the law was amended to permit Transit to receive a subsidy,
The Congress might have required some specific level for the school fare,
It did not do so. In the absence of such an indication, we see no such
obligation -to raise school fares that our failure to do so cauld be termed
arbitrary and capricious, particularly where the questlon was never
raised during the hearing. In view of the present provisions of the school
fare subsidy law, and the circumstances in which that law was enacted, we
will not accept the suggestion of the District of Columbia Govermment
that we impeose the burden of a higher school fare on the bus riding school
children and their parents. - '

II

-THE PETITION OF THE DEMOCRATIC CENTRAL COMMITTEE -
OF THE DISTRICT OF COLUMBIA.

We turn now to the petition of the Democratic Central Committee.
They raise just one substantive point. This is the contention that we
erred in acting upon the pending rate application while certain appeals
from other Transit rate orders are pending in the courts,3 and while
the Paype remand is before the Commission./ This question was raised
and considered by the Commission at the outset of the proceedings leading
to Order No. 1052, One of the parties moved to dismiss the application
on the ground that pending appeals made it inappropriate to act. We
denied that motion, The argument ignores the specific provisions of the
Compact. When an application for a rate increase is filed with us, we
must act on it within 150 days, otherwise, the fares proposed go into
effect, We can deny an application only on the basis of a hearing record.
If that record contains facts which establish a present need for additional

E/Appeals from Order No. 981 issued October 17, 1969, in response to
the remand in Williams v. WMATC, 415 F2d 922 (D.C. Cir. 1968) are pending,
as are other appeals from earller rate orders.

4/payne v. WMATC, 415 F2d 901 (D.C. Cir. 1968).




revenues, we have an obligation to take affirmative action on the application.
We seé& no latitude to avoid that action simply because certain prior rate
orders have been appealed and are pending in the courts,

~ In the Payne case, we were instructed by the court to undertake a-
study of the possibility of discrimination in the D. C. Transit fare
structure in the metropolitan area. In Order No. 1052, at pages 22-23,
we discussed the status of our consideration of the remand in guestion,
We pointed out the very considerable work that has been acconplished in
Tesponse to that remand and explained the circumstances which have caused

-our-deliberations to be still unfinished. We also pointed out the fare
structure established in Order No. 1052 was wholly consistent with the
findings of the consultant who did the Payne study for us., Under the
circumstances, we felt that we could proceed to an issuance of Order No.
1052 consistently with our obligations in the Payne remand.:

There are no other substantive errors alleged in the Democratic Central
Committee petition, They refer to the undesirable effects of a fare at
the level authorized in Order No. 1052, We are acutely aware of the problems
and discuss them in Order No. 1052, The Chairman of the €ommission also
alluded to these problems in the statement appended hereto as Appendix III.
As that statement indicates, we have proposéed a means for easing the burden
which these fares impose on low income groups. We have also urged repeatedly,
both by public statements and by direct appeals to Congress, the need to
provide a general subsidy for the company's operations so that it can
provide service at a fare which maximizes ridership. S$ix months ago, the
Chairman of the Commission addressed a letter to the Mayor of the District
of Columbia urging that the City and this Commission work together to
develop a legislative program providing selective subsidies for certain
portions of the company's ridership. A copy of that letter is attached as
Appendix IV. No reply was ever received., Indeed, no action has been taken
on any of the Commission's proposals by those empowered to act.

We are thus forced to provide the necessary revenues through the
farebox. We hope that prompt action will be taken by the City Government
and by Congress to provide effective relief from the fare levels here
authorized, Until such action is takén, however, we must discharge our
statutory responsibilities, however distasteful they are to us.

11T
| THE REQUEST FOR FURTHER HEARINGS
The District Government has supplemented its ﬁetitién with a letter,

filed on June 29, 1970, asking that we schedule further hearings in this
matter.2/ We cannot grant this request. The District was a formal party

é/The letter restates in general terms the allegations of error
contained in its petition.  Thus, it asserts that our decision was based
on a desire to grant the company a reasonable rate of return and that
we "did not give due consideration to the matters of public interest"
which we are required to consider under the Compact. - We take this to be
a restatement of their allegations concerning Section 6(a)(3) of the Compact,
discussed above. They also restate their allegation that we erred in fail-
"ing to raise the school fares. '
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to this proceeding, was represented by counsel at every session of the
hearings, and presented testimony to us in its turn at the hearings. 1In
these circumstances, it is clear that granting the City furtbher hearinzs
would not be in accord with established principles of administrative law.
The rule was stated forcefully by the court of appeals in this circuit in
Colorado Radio Corp. v. FCC, 118 F2d 24, 26 (D.C. Cir. 1941) where the
‘court said: . - ' N

""Je cannot allow the appeliant to sit back and hope that a
decision will be in its favor, and then, when it isn't, to
parry with an offer of more evidence. No judging process in. -
any branch of government could operate efficiently or
accurately if such a procedure were allowed.,"

The vitality of this ruling was reaffirmed in Springfield Television
Broadcasting Co. v. FCC, 328 F2d 186 (D.C. Cir. 1964) where the court, in
an opinion by- Judge erght applied this language to an attempt to reopen
the hearings by a person who had not been a party to the original pro-
ceedings. A similar ruling by the Pennsylvania PUC was upheld by the
courts when the City of Philadelphia sought additional hearings after a
--@ommission ruling had been issued, City of Phlladelphla v. Pa. PUC
185 Pa. Superior Ct. 598, 138 Atlantic 2d 698 (1958)

We are not insensitive to the serious concern which the District
Government properly has with the fares of D. C. Transit because of the
impact of those fares on the people of the Distriet. However, we must
treat their pleadings to this Commission in accordance with those principles
of law which guide our treatment of all other litigants before us. Just
as we would require the company ‘to rest on the record made at the hearings
-which preceded our order, wé must require the City to do the same.

We have spoken repeatedly, both in this order and in Order No. 1052,
of the serious financial condition of the company and the threat this poses
to continuity of service. Our concern with these problems reinforces our
- determination that application of the legal principles which preclude
reopening the hearings at this time is clearly in the public interest.

These same comments apply to the request of the Democratic Central
Committee that we hold publlc hearings on their petltlon.

v
PROCEDURAL DEFECTS

We note that in several respects all three petitions have serious
procedural defects.h For'lnstance, none of them has any indication that it has
been served on the parties to the proceeding, contrary to the provisions of
Rulée 4-07 of our Rules of Practice and Procedure. In addition, one petition
gigned by Edgar S, Cahn and Jean Camper Cahn as "Attorney for Petitioners"
has no indication whatever on it as ‘to who the petitioners are. The Compact ,
does require that petitions for reconsideration be filed by “persons affected."
Unléss the petition shows on its face who the petitioners are, we can make no
determination whether they are proper applicants for reconsideration. In
ordinary circumstances, we would require all of the petitioners to file certi-

ficates of service before conmsidering the petitions and, in the case of the
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"Cahn' petition, we would dismiss it as improperly filed. However, in view of
the court's action staying our order until we act on these petitions, we have
considered their merits, We mention these defects only to ensure that our
action here will not be regarded as precedent in the future for the acceptance.
of seriously defectlve petltlons.

v
THE LSSUANCE OF ORDER NO. 1052

S8ince the timing of the release of our Order and the effective
date thereof have become a subject of public discussion and comment
in the United States Court of Appeals since its issuance, we will
take this opportunity to state in detail how the tlmlng of the QOrdexr
came about and why it was made effective when it was.

The bearings in this proceeding were completed on May 25, 1970.
The Commission thereupon embarked upon four weeks of intensive work,
reviewing the record, identifying issues raised, conferring upon and
deciding those issues and writing an order. The task of producing
the first draft of that order was assumed by the Commission Chairman.
After some weeks of work on this task, a completed first draft was
ready late in the day on Friday, June 19, 1970. This draft was then
circulated -to the other members of the Commission. On the ‘afternocn
of Tuesday, June 23, 1970, a conference of the Commission members
was held in the offices of the Commission to discuss this draft.
The conference was attended by the Chairman and Vice Chairman,
representing the District of Columbia and Maryland, the two jurisw
dictions directly affected by the D. C. Transit rate order. While
there was complete agreement between the Commissioners on the sub-
stantive issues in the case, it was naturally necessary to make sore
changes in the draft so that the language was acceptable to both
members present. In addition, the Vice Chairman determined that he .
wished to write a separate concurring opiniodn stating his own personal
views on some of the problems presented by the case. The editorial - - -
changes in the first draft were made known to the Virginia Commis-~
sioner by telephone and he concurred in them. On Wednesday ‘and
Thurasday the final editing, typing, proofing and printing of the Order
was taking place and by the afternoon of Thursday, June 25, the Order
was finally prepared and ready for issuance. It was 51mp1y the con-
duct of these tasks, and nothing more, which brought about the fact
that the Order was to be issued on Friday, June 26.

There remained only the question of determining the effective
date of the fare increase authorized. That date was.set as 12:01 A.M.
on Sunday, June 28. First, we have consistently made rate changes
effective early on a weekend day. This is the time of lowest rider=
ship on the system and it eases the problems of making the transition
to a new fare structure to make the change at such a time. The question,
then, was which day to use. We chose the 28th for two very substantial
reasons. First, a difficult practical problem is presented by a
lengthy period between the issuance of an order raising the fares and
the effectiveness of that change. The fare may be paid either by
cash or by token. Tokens are sold at a substantial number of outlets
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throughout the City. If it is known that the fare is to rise it is

- possible that a substantial speculation in the sale of tokens can
come about. Persons can buy substantial numbers of tokens at the
lowest price for resale at a price which -is higher than the purchase
price but lower than the authorized fare. This is not a speculative
or imaginary worry. It is happening today as this Order is being

_written. Since issuance of the stay of our Order on Saturday,

June 27, the company reports: that its token outlets are receiving
requests for token sales in very high amounts. This experience is
confirmed by our own Commission office which acts as a token out--
‘let. --We do not think allowing such speculation is in the public
interest. Persons should pay substantially the same fare for tramsit
service and a black market in reduced cost of ridership should not
be condoned by this Commission.

Belng aware of all these problems when con31der1ng the effective -
-date of the Order, we determined upon the first Sunday following is-
suance, i.e., June 28, 1970,

There was a second even more 1mportant reason .for u51ng this
date., The evidence of" record as spelled.out in our Order No. 1052
demonstrated that the company would incur very substantial losses
in the future annual period at the existing fare levels. The total
loss would amount to almost $4 million. We were also aware of the
current financial position of the company, which was and is very
precarious.  In light of this condition, the company had sought’
interim rate relief. We determined not to take that action, both because
we thought the public was entitled to full hearings before any change
" in fares was made, and because we felt that the most direct and éxpéditious
way to handle the matter was to take up the broad issues invclved in the
rate increase request without first diverting our attention to the need
for interim relief. Nonetheless, we had the evidence of record in-
"dicating the company's very seridus financial condition. In addition,
in our contluulng respon81b111ty ‘for the audit and review of the
company's Operatlon we are privy to very current information about
the company's finances and the information coming to us, indicating
considerable difficulty even in meeting the weekly payroll, caused_
us to feel that prompt action was necessary. We have discussed in
Order No. 1052 our respon51b111ty to ensure that the community con-
tinues to have transit service available to it. In our view, this is
an overriding and substantial concern. :

1t was for these reasons, and these reasons alone, that the
date of issuance and effective date of Order No. 1052 were determined.

On Saturday, June 27, the Conmission Chalrman received telephone
calls at his home from attorneys for the Government of the District-
of Columbia and the Democratic Central Committee of the District of
Columbia, and from Mrs. Jean Camper Cahn, a local attorney. Each of
the attorneys informed the Chairman that a petition for reconsidera-
tion had been placed under the door of the Commission offices that
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afternoon. The Chairman then in turn informed each attorney of the
provisions of the Commission's rules requiring that filing be made
at the Commission offices during normal business hours (Rule 8§-01)
and defining those hours as 8:15 A.M. to 4:45 P.NM. Monday thru Fri-
.day (Rule 1-02). 1In addition, the Chairman informed them that his -
own personal and family obligations on that particular day made it
impossible for him to go to the Commission offices to look at the
documents in question.Ji/ The petitioners thereupon went to the
court of appeals, who on the evening of Saturday, June 27, heard
arguments that the action of placing the document under the Commis-
sion door and informing the Chairman that it was there constituted

a "filing" of the petition which under the terms of the Compact
governing this Commission, automatically stayed the effectiveness

of Order No. 1052. Having heard these contentions, the court is-~
sued an order staying the rate increase until we had acted upon the
pEthlonS for reconsideration.

We wish to take a moment to discuss this action of the court.
We will, of course, scrupulously abide by its terms and respect both
the authority and ability of the panel which issued it. Since no
opinion has yet been issued, we do not know the scope of the court's
ruling but the possibility that it is based on an acceptance of the
principles argued to it disturbs us. We wish to state our vlews in
order that those parties dealing with the Commission w111 be in-~
formed of Commission policy.

We believe that it would be extremely difficult, if not impos~-
sible, for us to discharge our responsibilities adequately under a
general rule which provided that any document, and particularly a
petition for reconsideration, can be "filed" with the Commission
by placing it under the Commission door during non-business hours and
informing a member of the Commission or its staff that the document
is there. In the case of a petition for recon51deratlon, as dis-
cussed above, an.effective filing automatically stays the order in
question. We believe, in fact we are convinced, that it would be
impossible to give adequate consideration to a petition for recon~
. gideration under such circumstances., The Commissioners are themselves
located in three different cities -~ Baltimore, Washington and Richmond.
The stdff may not be readily available for consultation. The physical
task of obtaining a copy of the.document in question can prove person-
ally very difficult as the Chairman's experience on June 27 indicated.
It was suggested at the court hearing that all these problems need -
not be of concern since the only question was whether the actions
involved, i.e., placing the document under the door and calling a
Commissioner, constituted a filing and thus stayed the order. How-
ever, we do not feel that we can discharge our own responsibilities

_6/ The Chairman was moving to a new residence on Sunday,
June 28 and had certain preparatory tasks which simply could not
be postponed,
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by letting the matter rest -there. If a "flli;gﬁ*1E‘ETfEEfEa‘aﬁﬂ““‘—-*4~—4\~4hmu_
a stay is thereby imposed, we feel we have a responsibility, if not:

an absolute obligation, to consider whether we should allew that

stay to remain in effect until such.time as we can obtain the.docu~ .
ment in normal business hours, review it and act upon it. There -
may ‘be circumstances whére our respon31b111t1es in the-public interest.

~ require us to act upon the petition and thereby 1ift the stay as
'soon as we possibly can. _This case presents: one situation of that-

type. The token sale problem ‘and the company s financial condltlon,
in our judgment, make it urgent that we act as soon as we can con-
sistent-with the proeper and adequate consideration of the points. -
raised in the petitions.  Other examples ‘are possible.  For instance,
we gramt certlflcates of authority and route authorizatlons on the
basis of which transit companies undertake to place certain service -
on the streets. If we entéred such an order and the company pub~

'1_'1ic12ed the. fact that service would be available -starting on a glyen'
~date and a "filing" of the type discussed above were made .in the middle

of the night preceding the inaugural date of the service, great in-
convenience to riders. could result by our fallure to act promptly L
on the petition for.reconsideration. -This is not a purely imaginary S A
situation. A very similar one arose recently in connection with new '
service proposed by the WMA Transit- Company to the City of ‘Laurel,

Maryland.

In short, we do not feel that we would have open to us the

option of simply letting it sit there unread and unacted upon until

business hours resume, thus staying the order in question when we
are notlfled that a petition for reconsideration has been- placed in

‘our offices. We would feel that we must consider such a pleading
;1mmed1ately if it is 1n fact "flled" and a stay thereby effected

‘tion in ‘the middle of the night or on weekends s We would be greatly
disturbed if this were the purport of the Court action. . However, we

“believe that there is an amswer to this problem which is comsistent

with the adequate discharge.of our own responsibilities and in the
publlc interest. We think that-the underlying ratienale of the

.~ Court's action may be found in the particular facts involved here.

The Order in question was one of great 1mportance to the community '
and the timing of the filing and. the effective date were such that

there was little opportunity for the filing of petitions for recon- - ) i
sideration during normal business hours prior to the time the Order . -

_became effective.,l; We see now that this can be a cause for serious

7./ 1t should be clearly understood ‘that the fact that the
Order does become effective does not preclude the filing of petitions
for reconsideration. Such petitions can be filed for-30 days after
the date of issuance of the order. The only question involved here
was whether the Order should have been stayed prior to its becoming
effective.
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concern and we frankly acknowledge that we were remiss in overlooking
that fact in our efforts to dispose of this case properly and expedi-
tiously. We will in the future avoid, unless circumstances make it

-absolutely impossible, issuing an order  of this importance without"

at least providing a full day of normal business hours if not more,
before 1t becomes effectlve.

Thus, until we receive the Court's opinion and are -thus in-
formed of the basis for its action, we will leave our present-rules
regarding filing in effect and undisturbed. 8/ Thus, those dealing
with the Commission should understand that so far as the Commission
is concerned it will not, in.any and all circumstances, consider a
document "filed" when it is placed under the door of the Commission
during non-business hours and a member of the Commission or its staff
is informed of its presence.

VI
THE EFFECTIVE DATE OF THIS ORDER

There is one remaining problem of serious proportions. We
have pondered long and hard over the- timing we should set for this
denial of the petitions. It presents us with a serious dilemma.

On the one hand, we cannot overemphasize the seriousness of our
concern with the financial difficulties which this company 1is facing
and the threat those problems pose to the continuity of service.

We were convinced when we issued Order No. 1052, and we remain con-
vinced, that prompt and effective rate relief is a matter of urgent
necessity..Z/ On the other hand, it is perfectly apparent that this
matter will be before the court of appeals again in very short order.
We are aware, first, that the court is troubled by the problems which

.a prompt effective date raises for those who wish to challenge the

order in court before it becomes effective. Second, we are aware that

8/ 1t is difficult, in any event,; to believe that the court
has ruled that a "filing", with all its many attendant consequences,
takes place when a document is placed in the offices of an admini-
strative agency at any time of night or weekend and a Commission
member is informed of its presence The chaos which such a standard
would present is apparent. ' o

9/ We are also concerned about the confusion and undesirable
possibilities of rate discrimination posed by sale of tokens at the

~lower rate when the new rate has been-announced. 1In an action which

must- be regarded as unsatisfactory to the riding public because of the
inconvenience involved, but necessary tec preserve fair treatment for
all, we have alleviated that problem by tempdrarily suspending the
sale of tokens and tickets. See Order No. 1055.
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the coming weekend is a holiday weekend and,-should the court be requxred

- to consider the matter at that time, it could cause considerable

" inconvenience to the judicial process, We are very concerned that the

consideration which is to be given this matter be confined to its

merits and not be colored by allegations that we are attempting to

" obstruct judicial consideration. We are further anxious that the

merits be considered in a measured and ordered atmcsphereoA '
Hence, we have determinad to take the risks, which we believe

-are very considerable, involved in delaying rate relief for a further

period of time, Rather than making our denial of the petitions

effective this coming Sunday, July 5, we have decided to make the

effective date the following Saturday, July 11, 1970, 12:01 A. M.

This should permit the court time to give the merits of any action

by it adequate consideration without having the question clouded by

extraneous problems created by the need for urgent consideration.

THEREFORE, IT IS ORDERED:

l. That the petitions for reconsideration filed by the Democratic
‘Central Committee of the District of Columbia, the Govermment of the
District of Columbia, and the petition signed by Edgar D. Cahn and Jean
- Caniper Cahn ‘as Attorneys for Petltioners ‘be, and they are hereby,
denied, :

. 2.  That paragraph 2 of Order No. 1052 of this Commission be,
and it is hereby amended to read as follows:
2, That D, C. Transit System, Inc. be, and it is hereby,
authorized to file appropriate revisions to Tariffs No. 41
and No. 45 on or before July 10, 1970, to become effective -
_at, or after, 12:01 A. M., July 11, 1970, setting forth

fares shown in the Appendix attached hereto and made a
part hereof,

3. That paragraphs 11 and 12 of Order No. 1052 of this Commission
"be, and they are hereby, suspended until further order of this Commission,

BY DIRECTION OF THE COMMISSTON:

@Vc:‘

GEORGE A. AVERY
Chairman
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APPENDIX T

CONCURRING OPINION OF VICE CHAIRVAN DOUB

DOUB, Vice Chairman, CONCURRING: Applications by D.-C. Transit System, Inc.,
for fare incrcases have been before the Washington Metropolitan Avea
-Transit Commission on three occasions since I became a member of the Commis-
sion in Sepiember, 1968, Prior to that date on behalf of the State of
Maryland, I participated as People's Counsel, representing Maryland riders,
in still another proceeding imvolving the fares of this company. "In each
~of these proceedings the Commission, in the exercise of its judgment, based-
-upon the individual case records, has found it necessary to grant this
carrier fare increases. - o
Again, in this case, the Commission has authorized a fare increase,

The constant pattern of decreasing riders and increasing expenses as.
~evidenced in cases before the Commission presents a problem of grave con-
cern to me (as I am sure it does to my colleagues on the Commission). :
Even a most casual review of the prior opinions of this Commission indicates
that the Commission is faced with what appears to be an unsolvable dilemma.

The primary statutory responsibility of this Commission is to regulate
the carriers in the public interest so as to insure adequate service at
reasonable fares, while permitting the carrier to earn a fair return on its
investment. In carrying out this mandate, the Commission has decided tha.
various fare increase applications of this carrier within the limitations
imposed upon the Comnission by the Compact between the ‘three jurisdictions
entered into in 1961,

Again, in this case the Commission, in my judgment, has met its rvesponsi-
bility, albeit the public must now assume an even greater burden in insuring
the financial stability of the carrier through increased fares and in turn
its ability to render adequate public service. ’

In considering the evidence in this case, I gave great attention to
‘the testimony of several protestants (notably the Deputy Mayor of Washington)
~who urged that this fare applicaticn be denied in its entirety. 1In substance,
the protestants argued that the level of fares has already reached a point
which imposes an intolerable burden upon the riding public., When faced
with the choice between another round of fare increases or the prospect of
an eventual insolvency proceeding, the argument was made by the intervenors,
which I camnot discount lightly, that the long-range public intevest may be
better served by a denial of this application., If such a denial were
possible under the law and would bave the effect of providing an impetus to
Congress to enact legislation for a prompt public takeover, it could well
be a desirable action. This Commission has testified in favor of such
legislation before the House and Senate District Committees on several
ogccasions, ) /

Unfortunately, under the terms of the Compact, the Commission has no
choice but to award another fare increase. Any other action would be an
‘evasion of my responsibilitics under the law. However, I do express agaih
the need for legislation that will either permit lower fares through
permanent public subsidy or public ownership. This would ba the orrly real
insurance against the prospect of any further increasecs by a continuation
of "regulation by crisis." '
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I flnd little comfort in passing the Comm1051on s order in thls case. .
If there’is any solace to be gained vhatsoever, it is perhaps our direction
.to the company to propose a schedule of reduced fares applicable to service
~ for the elderly residents riding within the service area of the carrier.
However, this action may be termed by some, and perhaps the Commission
itselfl, &s nothing more than making the- best of a ”bad" situation.

The Compact dellneates clearly the 1at1tuda mlthln wb1ch this Commis-
sion must _decide such fare application proceedings. Our order meects fully
this responsibility under the law, These comments express nothing more or
less than my personal concern that because of a legal requirement we have
provided at best another short-term period of relief at the expense of the
riding public, many of whom should not be taxed as riders for the maintenance
of an essential public service, Permanent relief must come from sources
other than the fare box. o T o '
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EXCERPT FROM ORDER KO. 880
3
Four scasions of formal hearing were held, concluding on
Scptember 13, 1968. The record comprises 32 exhibits and
a transcript of testimony and argument of 1,025 pages.
Transit proffercd the testimony of its Senior Vice Presi-
dent, J. Godfrey Butler; its Vice President and Comptrolier,

Samuel O. Hatfield; Mr. John F. Curtin of Simpson and
“Curtin, independent consultants; and Mr. Romrt R. Nathan,

" of Robert R. Nathan Associates, comultmg ‘economists.

The Commission’s Staff presented the tcstlmony of .

Mr. Charles W. Overhouse, Chief Enginzer; Mr. Richard -

lirtley, Senior Accountant; and Mr. David A. Keosh of
Kosh-Glassman Associates, an independent rate of return

consultant.

Protestants D. C. Democratic Central Committee and the
City-Wide Consumer Council, e? al., coalition jo'mtl'y pre-
sented the testimony of Mrs. Rochelle .Huckaby, corre-
sponding sccretary of the Council, and Mr Phillip D,
Patterson, Jr., rescarch associate with the “fas’fl ngton Cemex
for Metropolitan Studies.

On Scptember 30, 1968, Order No 876 was issued

further suspending the tatiffs until October 14, 1968.

11 - -
BROAD ISSUES RAISED IN THIS PROCEEDING
Before discussing the specific factual issues before us in
this procecding, we wish to address ourselves to certain
broad and vexing questions which are of concern to us and,

to all of those in the community who are jnvolved in any
way with the mass transit system and its problems.

The Commission, by this O]dCl, authomesmcrcases in
D.C. Transit’s fares. As will be discussed in detail, both
the facts and the law fubly justify this action. Indecd, for
the first time in our experience; the formal parties (f.e.,
the company, the Commission Staff and the three protes-

- fants) are all in substantial agrecment on the revenue and
expensc projections. These projections show beyond ques-

. APPENDIX TI
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tion that under the piesent fare structure, the company will.
not receive sufficient revenues during the year ending July
31, 1969, to pay the operating expenses and interest charges
- which it will incur. These facts, and the legal standards
which we must apply to them, provide an ample basis for
our action.

We begin with these introductory remarks, however, —

because we are deeply concerned with the broader eco-
nomic and social implications of the action we take. We
are greatly concerned about the impact of this fare increase
upon alrcady acute social problems in this community.
First, we are concerned about its counter-productive impact
upon the entire urban transportation problem. It is axio-
matic by now that the burden imposed upon our citics by
the automotive age cannot be dedll with effectively unless
we maximize the usage of mass transit facilities. However,
the undoubted impact of increasing farcs is to reduce the
number of persons riding buses, driving them to other
means of transportzation—in most cases, to the automobile.
Second, it is beyond question that those most dependent
upon public transportation are the low income groups.
Increasing bus fares thus poscs an additional burden on an
~alrcady overburdened economic strata. -

We fully recognize those conscquences of our present
action, and we deplorc those consequences. We take this
- opportunity to discuss the reasons which bring them about

and the actions which should be taken to dispel them.

Finally, while recognizing the undesirable aspects of our
present action, we shall address ourselves to certain miscon-
ceptions which have been aired on the subject before us in
‘the hope that, by identifying the rcal problenis, elTective

action can be taken to deal with them. ,

We point out here, as we did in Qrder No. 773, that the
‘basic reason for this present rise in the fares is the increase
_in the cost of operating the bus system. In Order No. 773,
we found .that D.C. Transit’s labor costs would rise by
$1,571,657 in the year following issvance of our order.

S
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That finding was based upon the facts as known to us

—Adlen we entered our order. Increases in the cost of living

index call fer certain wage increases under the company’s.
union contract. The size of cost of lving index increases
after our order was entered actually caused labor expenses
to increase by 4¢ per hour on 4/28/68; another 6¢ per

“hour on 6/30/68; and 6%¢ per hour on 9/29/68 for the

period projected by Order No. 773, ending 10/31/68. This
occasioned an increase in wages of $268,521 more than we
had allowed in Ovder No. 773. Now, projccting ahead for
the twelve months ending July 31, 1969, we find that there
will be an increase in labor expense of $2,376,919 over the
historical year, before giving effect to an increase of 6%¢
per hour on 9/27/68. In addition, our revenue projections
in Order No. 773 were based in part upon an assumption of
an increasing trend in ridership—a trend which has not in
fact developed.

These facts reveal the nature of the problem we face.
The company’s cost of operation is steadily pressing
upward, principally due to increases in labor expensc.
These increased expenses must be met, and essentially the
only source of revenue to meet them is the farebox. These

. facts are pushing fares to levels which produce socially =
undesirable consequences and impose social costs upon the

entire comimunity.

A more rational means of dealing with this problem of
increasing costs must be found. One means is readily
apparent and we will do our utmost to achicve its accom-

. plishment. - Simply, it must be recognized that it is unwise

public policy to impose the entire cost burden of the
mass transportation system upon the users of the system.
Rather, some portion of that cost should be borne by the
community at large which unqu_est;ombl_y benefits from the

existence of the system whether any given individual uses

it or not. The network provided by the public transporta-
tion system is so inherently essential to the cconomic and
social life of the entire community that all should share in

its cost. Particularly, the system benefits the automobile

©®
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user, who would find traffic conditions intolerable without
the load assumecd by public transportation. 1t is perhaps
wise policy to impose the cost of the public {ransportation
system entirely upon-its users when that can be donce at

fare levels_consistent with maximum utilization of the ~

system. But when the cost becomes so high that fare
incyeases drive substantial numbers of riders from the
system and adversely affect its maximum utilization, then
the wise course of policy is to shift at least a portion of
the cost burden to those others who benefit from the exist-
‘ence of the system but contribute nothing to its cost.

We fecl strongly that this point has come with D.C.
Transit, and we call upon the community and ifs leaders to
seck lie necessary legislative changes to relicve the transit
rider of a portion of the cost burden. Specifically, we
suggest legisfation which will peg the transit farc at a
socially desirable level and provide the remaining revenue
necessary to support the system out of public funds. This
revenue could be provided from general tax sources or a
special levy could be created. For instance, a tax on
parking fees would raise the needed revenues from maotor-
“ists who benefit from the transit systein whether they use

" it-or not. In an cffort to obtain the necessary action, we
“are writing to appropriate officials of the District of Colum-
bia Government, and of the Congress, asking that the requi-
site legislation be enacted. . ' o

Many erroncous allegations and misconceptions have been
aired in our hearings and in public discussions of 'this appli-
cation and it would be well to discuss some of them so
that the record is clear. First, it cannot be emphasized
strongly cnough that our present action is based upon a

showing—an essentially undisputed showing--that the com-

pany’s operating expenses, principally labor, will increase -
-substantially in the coming year. The amount of profit we
project is essentially the same as that we have allowed in.

the previous two rate cases. [t is worth noting, in passing,
that through circumstances beyond the control of this
Commission or the compuany, in the calendar year 1967,
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cand in 1968 to date, the company has not earned any
profit, much less the amount we have allowed for in our
rate case projections. We do not point this out with pride,
but simply to emphasize that this farc increase, like past
- fare increases, is not granted so that the company owners

will obtain more profit than in the past. Rather, it is.

granted to cover increased operating expenses.

Nor is ‘this fare increase granted to make up the losses
“incurred by the company this year duc to the civil disturb-
ance, the Poor People’s Campaign, the work stoppage over

driver robberics, and other adverse factors which  have

occurred in the past. There is no doubt that these losses
have occurred and have been substantial. The unaudited
- monthly reports indicate an operating loss in the first seven
months of this year of $129,211.03. In addition, interest
payments totalling $753,440.55 in the same period were
not recovered from revenucs, making a total loss of
$882,651.58. However, those losses are behind us and,
under the “water over the dam”™ theoty, they cannot be
made up. A briefl explanation of the rate-making equation
should make if clear they play no part in the present
increase. The company’s revenuc requirements arc com-
puted by starting with actval -figures for a historical vear—
in this case, the twelve months ending April 30, 1968.
However, the actual figures for April, 1968 have been
adjusted to eliminate the impact thercon of the civil dis-
turbance. The revenuc and expense figures for April, 1967
an c,sscntlally normal month, were substituted for those of
April, 1968. Thus, the basic revenue and’ cxpense fisures -

from which we start reflect nothing of the adverse evcnts
which begm in April, 1968.

b

“These historical year figures were then adjusted to create
projected revenue and expense figures for the twelve
months ending July 31, 1969. The revenuec projcctions
were based on the assumption that the trend of ridership

experienced in the adjusted historical year would reinain-
- level, the only adverse factor being a resistance factor for

the proposed increasc. Thus, the actual loss in ridership
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during the past spring and summer plays no part in the pro- =

jected revenue results. Similarly, the increases in expensecs
projected for the future annual period are only those nor-
mally expected in due course and are not affected by the
adverse events recently experienced by the company. Itis .
these figures which demonstrate that present fares will not
produce adequate revenues during the future annual period
and this conclusion is in no way based on the company’s
losses during the months since April, 1968. -

‘We have scen, .thercfore, that the present increase is
granted, not to allow more profit than we have permitted
in the past, nor to make up for losses already suffered, but
to cover substantial increases inn expenses which will oceur

"in the future. '

e

It would perhaps be well to face directly at this point
the image which was expressed by some of thosc most
vechemenltly opposed to a fare increase. That image briefly
was this: the present fare increase is simply a continuation
of the company’s effort to exploit its customers; it was
approved by the Commission from the very outset of the
procecding because we are not diligent in our pretection of
the public. It need hardly be said that this view of our
action is not one with which we can agree. We should,
however, address the issues it raises directly. .

The contention that D.C. Transit riders have been, and.
“are being, “exploited” must be taken to mean that they are
paying fares significantly higher than would otherwise be -
necessary, simply to pay exorbitant profits to the com-
pany’s owners. The facts simply do not bear out .this point
of view. Taking, first, the profit element we would aliow
in this Order, except for certain developments we discuss,
it would provide approximately $746,682 for the com-
_piufy’s owners.  (The total return allowed is §2,092,682, of
which $1,346,000 will be paid out in interest on debt, prin-
cipally debt incurred for new bus purchases.) The total
annual revenues which would be necessary to cover operat-
ing expenses, debt service and return on equity would be
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'$40,079,851. Thus, the $746,682 rcturn to the company’s
owners would be only 1.9% of total revenues. Putting this
another way, if all profit were eliminated and the company
operated on a straight break-even basis, the amount of reve-
nues needed by the company would be reduced by only
1.9%. Applying this percentage to the typxcal fare of 25¢,
we sce that the amount included in that fare to cover the_
proﬁt e]cment is less than one cent. -

A snmIaz analysis can be made of the hlbtoribal rscord
of the company. From August 15, 1956, whén the
present owners took control, until April 30, 1968, the bus
riding public has provided the company with a total of
- $353,506,280 in gross operating revenues. From those
revenues, a total of $341,110,432 has been incurred in
operaling revenue deductions. ‘Thus, the amount which has
flowed through to the company’s owners totals $12,395,848.
From this amount, however, $7,738,174 has been paid
out in interest on debt, principally debt incurred in the
purchase of new buses. The owners have actually received,
therefore, a total of $4,657,674. This amounts to 1.32%
of the total operating revenues paid in by riders. Thus, if
all profit had been eliminated in the company’s entire his-
tory under its present ownership, the amount of revenue -
required by the company -would have been reduced by only
1.32%. Again, applying this percentage to a typical fare,
the amount of such fare required to provide a profxt to. thL
owners has been less than one cent.

in hnht of these facts it simply cannot be fairly sald that

the company has been permitted to “exploit”™ its riders by
charging inflated fares in order to provide its owners with
profifs. Nor can it be said that we permit such “exploita-
tion” in the prescnt Order. '

We lhighi note, al this point, that our decision in this
easc is based entircly on the facts of record as developed at
the hearing. The charge was made that we had made up
our minds on the issues prior to the hearings. It weuld be
well to set the record straight on that point. Under the -
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Compact, the company initiates a rate case by filing a pro-
posed tariff with the Commission. The tarilt automatically
goes into effect thirty days after filing unless the Commis-
sion takes action to suspend it. Thus, the law itself requires
us to make a preliminary assessmeitt ol the {inancial situa-
tion facing the company. In the present case, we revicwed
the material supplicd by the company with its application,
as well as other financial dats available to us, and con-
cluded that we should indeed suspend the proposed tariff
and hold a hearing. However, our preluninary review of
the data presented to us also indicated that, if the facts as
initially presented were eventually borne out, the company

faced a serious financial situation.” For this reason, we -

determined to schedule the hearings on a more expedited
basis than had been our practice in the past. In so-doing,

“we made it clear that our final determination would be
based upon the facts elicited on the record at the hearings.
It was our announcement of the expedited hearing and the
reason therefor which formed the basis {or the charge that
we have already determined the issues in the case. In
fact, we had simply made the preliminary analysis we are
required by the Compact to make and anpounced the
results of that analysis. We then considered the evidence
presented at the hearing without pre-formed judgments on
the facts. '

While discussing allegations about D. C. Transit’s fares, it
might be-useful to examine two other propositions often
urged. First, it has been stated that fares have climbed at
a rapid rate out of proportion to need. Let us lock at this
claim. Today, the basic fare is 25¢, if tokens are purchased
in multiples of four. This is the fare paid by about two-
thirds of D.C. Transit’s riders.” The 25¢ fare has been a
basic element of D.C. Transit’s fare structure since 1960,

IWith the advent of the Exact Fare Requirement on a 24-hour
basis effective August 4, 1968, more passengers shifted to the cash
fares. The week ended September 14, 1968, the latest data available,
showed 50.8% ol D.C. local riders paid cash fares rather than token.

it
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ie., for about 8% years. For most of that time, this was
the fare paid by at lcast about /3 of D.C. Transit’s riders.

"“Thus, a substantial proportion of the fares collected by '

D.C. Transit has been unchanged for over 8% years. For
those who have consistently chosen to pay the lowest fare
available, there has been a 555 increase in fares in the past
8Y% years. There are 21 cities? in the Umtﬂd States, includ-
ing Washington, D.C., with a population of 500,000 or
mare (1960 Census). In 13 of these 21 cities, the lowest
~ basic fare available has increased by at least 5¢ since’ 1960.%
In all but one? of the remaining eight cities, there have
" been increases in fares, ranging from a 2¢ increase’ to an
increase of 3.75¢ in the fare plus the imposition of a 5¢
~ charge for transfers.6 "The cost of living mdcx has increased
© by 23.1% since 1960.

We regret the fact that thuc has been any need for an
increase in bus fares since 1960, but the size of the increase,
when considered in the light of expericnce in other cities,
and in light of the inflationary trend of the last eight years,
cannot be considered dlspropcrtlonatc

It has also bcen alleged that fares here are alrmdy higher
than in most similar cities. The facts once again do not

bear out this contention. There are presently 15 remaining

privately owned companies, other than D.C. Transit, serving
Metropolitan areas with population of 500,000 or more.

’New York, Chicago, Los Angeles, Philadelphia, Detroit, Baltimore,
Houston, Cleveland, Washington, St. Louis, Milwaukee, San Francisco,
Boston, Dallas, New Orleans, Pittsburgh, San Antonio, San Diego,
Seattle, Buffalo, Cincinnati. -

INew York, Chicago, Los Angeles, Philadelphia, -Detroit, -Cleve- -

land, stlungton St. Louis, Milwaukee, San Diego, Seattle, Buffalo,
Cincinnali. :

?San Francisco - -
SBoston and San Antonio

6Pittsb1|rng

/-
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Seven of them have cash fares of 30¢ or 35¢.7 Five of

them have a cash fare of 25¢;% but of thesc five companices,

four charge 5¢ for a transfer.? There is a total of seven of
these cities in which a ride can be obtained for 25¢,
whether due to a straight fare of this amount or the availa-

bility of tokens./? Four out of these seven citics charge 5¢

for a transfer.?? The maximum fare-within the District of

Columbiz is presently 27¢, with free transfers. In eleven of .

the fifteen other companics, the maximum fare within the
city exceeds 27¢,72 and in six out of those cleven, there is

also a charge for a transfer.? The fare in New Orlcans is --

10¢, but this operation is conducted by the New Orleans

Public Service, Inc., and the losses of the bus opcrations are

subsidized by other services of the company. Only two
-other companies, both in the New York City area, have a
fare lower than 25¢ (ie., 20¢). Both have zones within
their service areas and fares can be as high as 40¢. In light
of these facts, it would have to be recognized that the fares
which D.C. Transit riders have been paying compare very

favorably w:th farcs of other private compamcs in cities of
similar size.

Even a 30¢ cash f'nc if that should become necessary at
any time, would be the same as, or lower than, the cash
fare of seven’? of the fiftecen similarly situated companics.

7Cincinnati, Milwaukee, Houston, Kansas City, Indianapolis, Colum-
*-bus, Denver.

8Baltimore, Buffalo, Phn]adelphm Twin Cities, Atlanta.
9Balt1morc ‘Buffalo, Philadelphia, Atlanta.

mBaIlunore Buffalo, Plnladclplua Milwaukee, Houston, Twm
Cities, Atlanta. .

H paltimore, Buffalo, Philadelplia, At]d]]ld

IZCmcmnall, Philadelphia, l\nlwwkce Houston, New York (2
companies), Kansas City, Indianapolis, Columbus, Denver, Atlanta,

13Cincinnuti, Philadelphia, Kansas City, Indianapolis, Denver,
Atlanta. ' ' o

_MCincimmti, Milwaukee, Houston, Kansas City, Indianapolis,
Columbus, Denver.
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The maximum basic fare within eleven?® of the fifteen

ilarly situated companies which have available basic fares

transfers. /7

Even a comparison with a larger universe indicates that
present fares are not disproportionate. D.C. Transit Exhibit
13 sets out the fares in the forty-six largest cities in the
United States and Canada. This includes systems both
publicly and privately owned. The list includes a total of
forty-nine operators since some cities have more than one
system. Twenty-three of these forty-nine operators have
already found it necessary to raise their basic cash fare ta
30¢ or higher.?® There arc nine of these twenty-threc
which offer token fares under 30¢,7% but four of these nine
also charge for transfers.?? 1n forty-two out ef the forty-
six cities, the maximum fare including transfers is 30¢ or
higher. In twenty-five out of forty-nine operations listed,
the minimum fase, including the right to transfer, is 30¢ or
more.?) In fourteen out of the forty-nine instances listed,

j'5(211'1c:mmu Philadelphia, Milwaukee, Homton New Yozk (”
* companies), Kansas City, In(han?pohs Columbus, Denver, Atlanta.

16Bdlhmerc Buffalo, Philadelphia, Milwaukec, Houston, New York
(2 companics), Twin Clticd, Atlanta, Columbus.

ITgaltimore, Buffalo, Ph;'laddp 11%; Atlarnita.

18akron, Toledo, Kansas City, Cincinnati, Porllond Los Angeles,
Houston, Oklahoma City, Long Bcach, Fort Worth, Chicago, Detroit,
Cleveland, St. Louis, Pittsburgh, Denver, Indlanapohs Omaha, Sc.n
Diego, Montreal, Milwaukee, Columbus, Louisville.

~ Houston, Fort Worth, Detroit, Cleveland, San Dlebo MontrcaT
Miilwaulkece, Columbus Louisvilie. ‘ '

20F0rt Worth, Detroit, Clcvcl:md, L(:uisvﬂlc.

2’Akron Teledo, Kansas City, Cincinnati, Portland, Los Angeles,
Oklahoma Clty, Long Beach, Chicago, Detroit, Cleveland, St. LOU]:
Pittsburgh, Denver, Indianapolis, Onnh'i Louisville, Thiladelphia,
Atlanta, Phocnix, Mcmplns Birmingham, Bd]tmmre Buffalo Newark.

cities discussed above is 30¢ or more. There arc eleven sim-

lower than 30¢/6, but four of these 11 charge 5¢ for -

/
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i.e., about Y, of the total, the bare minimum fare available
is 30¢ or more.?? 1t is clear, therefore, that there is a well-
established upward trend in farcs which has already led 2
substantial number of the farger cities in the United States

to establish higher fares than now exist in the District of
Columbia.

Before Icaving this subject, we should emphasize once
again that in making these comparisons we are not condon-
ing the necessity of raising fares. We are convinced that
doing so is counter-productive to sound transportation
planning and imposes social costs which are intensely unde-
sirable. We rcaffirm our intention to scek those changes in
the law which will open the way to avoiding thesc undesir-
able results by bringing fares back to lower levels.

Returning to our central theme, our ruling on the need
for additional revenues is based upon the increase in oper-
“ating expenses which will occur in the future annual period.
Without additional revenues, the company will suffer further
substantial losses. Two further propositions urged in oppo-
sition to our action should be discussed. First, it is claimed
that the supposed losses are illusory and are the product of
manipulation of the company’s accounts. This simply is

not the fact. We are not naive in our approach to review
of the company’s books. Our instructions to the staff are
to give them a thorough, searching, and continuous revicw.
A significant amount of staff effort is devoted to the task.
It absorbs all the time of one accountant, and thc great
majority of the time of the Comumission’s three other
accountants, including the Chief Accountant. [t was testi-
fied at this hearing that every expense which is reflected on
‘the company’s books is examined by these auditors to
ensure that the bus rider is asked to pay nothing other timn
the costs properly attributable to the operation of bUSf*s

"?ZAkron, Toledo, Kansas C'ity, Cincinnati, Portland, Los Angeles,
Oklahoma City, Long Beach, Chicago, St. Louis, Pittsburgh, Denver,
Indianapolis, Omaha.
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These efforts bear fruit since there are expenses of signifi-

cant amounts which, on the staff’s recommendation, are
not imposed .on the fare paying public. In light of these
facts, we cannot accept unsupported general allcgations that

accounts have been manipulated to produce an illusory loss.’

The second proposition contends that the additional
revenues required by the company can be produced simply
by lowering the fares. This will, it is said, produce suffi-
cient additional riders to raise revenues up to the required
levels. We fervently wish that the solution were this simple,
If we thought it were, we would adopt it without hesita-
tion. Unlortunately, however, there is not a shred of cvi-

“dence or theoretical support for the conclusion that this
solution would work.

Indeed, when the factual implications of adopting this
approach are considered, some startling conclusions are
reached. Our analysis of the financial data in this case indi-
cates that at its present level of operations, the company
requires a total of $40,000,000 in revenucs. With a 30¢
fare in the District of Columbia, the company could expect
99,551,000 D.C. riders annually, producing $29,865,000
of the total revenue required. To obtain that same
$29,865,000 with a2 20¢ fare, it would be necessary to have

149,325,000 D.C. riders. This is 50% more riders than
would be needed at a 30¢ fare and would be an increase of
44% over existing D.C. ridership. This would be an enor-
mous increase, of course, but it is not the end of the story.
It would be unrealistic in the extreme to assume that rider-
ship could increase 44% without some increase in cost. On
the conservative assumption that a 44% increase in rider-
ship would increase costs by only 22%, 2% an additional
$8,357,177 in expenses would be incurred.  To meet these
expenses, an additional 41,785,885 riders at 20¢ each

FThis is truly a conservative estimate since a substantial portion
of any overall increase of this magnitude would inevitably occur

during the period of pesk demand, when the incremental cost of
adding niew riders is very high. '
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would be required. This is an additional 28% increase in
ridership that would be necessary. An increase of this mag-
~ nitude would also lead to increased expenses and the cycle
would have to be repeated again. According to our compu-
tations, the company would not mcet its expenses and
earn a fair return at a 20¢ fare unless it had a total of
191,110,885 D.C. riders paying that fare. This would
require an increase of 85% over existing ridership levels!
There is not the slightest shred of support for thinking that
such price elasticity exists. ' ’

Indeed, studies of the problem indicate just how unreal-
istic it would be to expect any such results. A study was
donc in Chicago in an effort to determine just what kinds
of fare reductions would be necessary to induce automobile
users to switch to public transit. The conclusion reached
was that, even to achieve an increase in transit ridership as
little as 33%, the amount of “price” differential which
would be required to induce auto users to make this switch
would exceed current transit fare levels. In other words,
this study found that to achieve a 30% increase in ridership
through diversions from auto use it would actually be
necessary to pay automobile users to make the switch., See
Moscs, “Economics of Consumer Choice in Urban Transpor-
tation”, Proceedings—The Dynamics of Urban Transportation
{Automobile Manufacturers Association, 1962). While we
need not give full acceptance to that startling conclusion to
support our point, it certainly casts a considerable cloud
over the proposition that a 5¢ decrcase in fares would
increase ridesship 100%.

We do know the degree of price elasticity which prevails
in the case of farc increases. There is a loss of .25% of
riders for cach 1% increase in fares. This is a relatively
inclastic demand. 1T this same elaslicity factor applies to
rate decreases, the dimensions of the problem are apparent.
Assume the company requires revenues of $30,000,000
from D.C. riders. It presently has 100,000,000 such riders.
At a 25¢ fare, they would produce a total of $25,000,000.
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A reduction in fare to 20¢ would be a 20% reduction.
Apply the .25% factor for each 1% dccrease in fare, a 5%
increase in ridership would result. Thus, we would have
105,000,000 D.C. riders at 20¢ cach, producing total reve-
nue of $21,000,000, $4,000,000 less revenue than at the
25¢ fare. Thus, if the same elasticity of demand applies to
decreases as undeniably exists for increases, a fare reduction
simply cannot solve the problem. To justify the fare reduc-
tion approach to the revenue problem, we would have to
be ablc to say that in the case of farc decreases there
would be an increase in riders of almost 5% for each 1%
decrease in fares. A disparity of this magnitude between
elasticity in responsc to price decreases and elasticity to
price increases cannot reasonably be expected.

In any event, competition between mass transit and -
other forms of urban transportation (principally the auto-
mobile) does not appear to be based on price considera-
tions. Tt is already more expensive in most cases o use

one’s car than to take public transportation. The motivat-

ing factors appear to be comfort, convenience, and time’
consumed. Sce, e.g., Garficld & Lovejoy, Public Utility
Economics. 241-42 (1st Ed. 1964). There is little ground
for hope that increasing the price differential would have
a significant impact. '

We have diligently searched the literature of urban trans-

portation economics and we have never found the sugges-
tion that the problem of increasing costs could be solved
by the simple means of reducing fares. When this solution
was suggested by counsel for a protestant, we asked if he
could cite to us any study which supported this theory.
He was unable to do so cven after we had given him addi-
tional time to research the question.

‘To our great regret, we arc unable to conclude that the
vexing and difficult problems of spiralling costs of urban
transportation can be dealt with by the happy solution of
reducing farcs. Qur task would be much easier and more
pleasant if we could only so decide. We must face up to
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.the problems in the cold light of reality, however, and

- recognize that the additional revenues necded can come

only through increases in fares or through shifting a portion
of the cost burden off the transit rider and onto the com-
munity at large. '

This brings vp one {inal point with which we will con-
clude this introductory discussion -one other solution to
the problemy which has been heard in this proceeding, and
on other occasions. Again it is a simple one. We should
simply refuse to grant an increase and let the company
opecrate at a loss. This is a course we cannot and will not
pursue. We cannot pursuc it because it would be legally
impossible for us to do so. We operate under a specific

statutory dircctive to establish a fare structure which
-will produce revenues sufficient to cover the company’s

expenses and provide it with a lair return. Compact, Arti-
cle XII, § 6(a)(4). Morcover, to force the company to

- operate at a loss would be to deprive it of its property

without due process, a Constitutional violation.?? ‘It would,

in any event, be shortsighted policy. The company’s ability

to provide an acceptable standard of service, to improve its
fleet, and to extend its routes and operations would
quickly be destroyed. The story is familiar to anyone
acquainted with the history of such commuter services as
those provided by the New Haven Railroad. We would not
be a party to such a deterioration of quality in this essen-
tial community service. '

With this, we will conclude the general discussion of
some of the issues raised by those who cxpressed general
opposition to a ratc increase. Additional discussion of
issues raiscd will be found in the following sections of this
Order. We hope that this review of the issues brought up
at the hearings will help the community to identily the real
nature of the urban transportation problem and take effec-
tive action to deal witle it.

Z4B!ueﬁeia’ Water Woeks & Improvement Co. v. West Virginia

" Public Service Conunission, 262 U.5. 679, 690 (1923).
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N APPENDIX 11X

EXOERPT FROM ORDER ITO. 934
111

© . .. EFFECT OF PENDING LEGISLATION

To review our conclusions briefly, the company sustained an
operating loss of $25,950 and a loss including interest payments
of $1,312,937 in the twelve months ending February 28, 1969. If
fares are maintained at their present levels, the company will
sustain an operating less of $176,197 iu the twelve months ending
June 30, 1970.  They will, in addition, have to pay interesl expecnse
of $1,196,9206 in the same period, malking a total loss of $1,373,123.

- In_ the ordinary case, there would be nothing further to discuss
" .on the subject of a need for action with regerd to fares. The
existence of the need would be obvious and the only further inquiry
would concern the precise nature of the action to be taken. However,
in this procceding further questions as to the need for action have
been raised and these questions merit our careful consideration.

The issue was most squarcly presented to us by the testimony of
the Honcrable Walter E. Washington, Mayor-Commissioner of the District
of Columbhia. f%he District Covernment had entered the proceedings as
‘a formal protestant and their direct case consisted of Mayor Weshington's
testimony. ‘ :

The Mayor stated his concern -- a concern which closely parallels
our own views expressed a year ago at pp. 3-18 of our Order No. 880 --
with the adverse impact upon social costs and sound transportation
plamning of further increases in transit fares. He pointed out that
there is legislation pending in Congress which is addressed to this
problem, specifically a bill authorizing public ownership of the
transit system and providing for financial assistance toe the company
from public funds during the interim period while transfer to public
- ounership is beihg arranged. Because of the problems which fare
increases cause, and becausé this legislation is pending in Congress,
the Mayor urged us to deny the pending application for a fare increase.

We must, of course, evaluate the position the Mayor urges within
the framecwork of the obligations imposed upon us by law and in the
light of the responsibilities we bear for the health of the mass
transit system vhich serves this community. Having thus considered
the suggested course of action, we have reluctantly concluded that
it is not a path down which we can go. '

"‘

First, we do not think it is legally possible for us to do so.
We have no contrel over the timing of an application for a rate
increase. Transit may file such an application at any time that
management desires. Oace an application is filed, we have no power
to delay our decision beyond 150 days from the date on which the
application was filed. We have a statutory oebligaticen to act within

. : - -«2?}“



that time peried. Otherwise, the fares proposed bj the applicant
automatically go into effect. When we do make our decision, we do
not have unbridled power to make any disposition of the appllcatlon

."which we sce fit. Our decision must be based on a consideration of

the facts of record and on an application to those facts of the
standards set out in the Compact and in the applicable case law.
Hence, in the present proceeding, we must issuc a decision by
October 26, 1969. We must grant or dEnj that application an the
basis of the facts plesented to us and the prOV]SanS of thc Compact
-and the - applicable cases o :

We know of nothing in either the Compact or the cases which
would empowey us to deny a rate increase when it has been shown as it
bas in this record, that thc present fares will not even cover the
company 's operating expenses during the future annual period. The

Compact.explicitly requires not only that the company receive revenues

sufficient to cover expenses but that it "be afforded the opportunity
of earning such return as to make the carriers attractive investments
to private investors." Compact, Ariticle XII, Section 6{2)(4). Apart
“from this statutory provision, it is a basic principle of regulatory
“law that a utility may not be required to opcrate at a loss. To do

80 is to confiscate its property without due process of lau. Elugi}ilﬂ
Water Works and_TImprovements Co. v. West Virginia Public Service
Commission, . 262 U.S. - 679, 690 (1923) These provisions of law ale
blnd]nv upon us and we have no rlaht to ignore them.

. It is suggested, both in the Mayor’s testimony ‘and in the argucienls
of other protestants (most clearly and ably by Mrs. Wald of Neighborhood
legal Services, representing the Citywide Welfarve Rights Organization)
that we can somehow avoid the requirements of Section 6(a) (4) of the

- Compact because of the provisions of Section 6(a)(3) That secticn -
reads as follous: -

‘"In the exercise of its power to prescrlbe just and

reasonable fares and regulations’ and practices velating

~ thereto, the Comnission shall give due consideration,
among other factors, to the inherent advantages of trans~
portation by such carriers; to the effect of rates upon
the movement of “‘traffic by the carrier or carriers for
vhich the rates are prescribed; to the need, in the public
interest, of adequate and efficient transportation service
by such carriers at the lowest cost consistent with the
furnishing of such service; and to the need of revenues
sufficient to enable such carriers, under honest, economi-
cal, and efficient wmanagement, to provide such service."

b

We have considered this language carefully in this proceeding just
as we have comsidered it in every past rate case. First, we think that
this language must be read with Section 6{a)(4) to form a harmonious
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Cvhole. Section 6(a) (4) imposes a flat, uncquivocal obligation to

cover expenscs plus a fair return. There is nothing in Section 6(a) (3)
which relieves us of that obligation on the basis of this rccord.
Rather, it states that, in setting just and reasonable fares, we
nust give "due consideration" to certain factors.

Two of these factors themselves explicitly recognizé the ob]xoat1oL
to provide adequate revenues. Thus, we are to consider "the peed, in
the public interest, of adequate anJ efficient transportation scrv1ce
by such carricrs at the lowest cost consistent with- the funnishing of
such service." Compact, Article Xl[ Section 6(0)(3) OQur attention
is thus specifically dirccted to the concept that we must provide
revenues sufficient to enable the carrier to provide service. Opera-

© tions at a loss will certainly not meet that standard,

It is s ungeqLed that this language somehow enables us to contrel
the ‘timing of an increase even though the evidence shows that loss
operations will result. We see no merit in such a claim. For one
thiug, it must be borne in mind that if we deny this gpplication, and
.the company wishes to seek another increasec, it weuld have te file a
new application in order to cbtain an increase. All. interested parties
have full rights to participate in the new proceeding which would thus
be started. These proceedings involve complex issues. Hence, a further
period of 150 days, or five months, could well ensue before further
action on fares-was possible. lence, lesses could occur for a very
substantial period if we accepted this theory. Such a result would not
be consistent with the furnishing of service. :

Moreover, even if we could control ‘the timing of an increase on-
the basis of this language, it is a dubious proposition that we should
delay at this time. The company operated at a substantial loss in
1967 and at an even greater loss in 1966. 1In 1969 to date, by our-
explicit order, its fare box revenues were sufficient only to permit
it to operate at a break-even level. Faced now with the fact that -
further losses would result if fares are not increased, it is gifficult
to accept the proposition that this is an approprlate tlme for delay, if
that were w1th1u our power.

The next clause of Section 6(a)(3) directs our. attOntlon to. "the
need of revenues sufficient to enable such carriers, under honest,
economical, and efficient management, to provide such service." | Here
is a direct admonition to provide revenues sufficient Lo cover expenses.
Ro management can provide satisfactory service for long if it is losing
money on its operdtlons. ' _ S -

Recognizing this, the thrust of the argument made under this
language is thal Transit's management is not honest, economical, and
efficient and that if it were, the revenues under ple ent fares would
be sufficient. llowaver, there arc no facts of recovrd to support these
-veontentions. We have discussed certain management deficiencies in this
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opinion and we will divect that certain ch@nge° be made. But these .
problems relate only to improving the company's perfonnqnce with respect
to vehicle maintenance and scheduled service and necither our Stdff nor

. the protestaunts have presented facts indicating- that the company s basic
problcms lie in inadequate managemant .

Indeed, it is c1ysta1 clear on this record that the finaneial
problem of the company is due to a decllplnv ridership trend and
“increasing labor costs. Muach of the decline in rlderthp, it has becn
“indicated, is due to conditions over which the company has no control
whatever, namely, unrest in the city and the neccessity for 1n°t1tut1ng
& scrip system due to an enormous increase in bus robberies. The
increasing labor costs stem from a COot"Of“11V]n° clause in the labor
contract which has bad a heavy impact due to the steep inflation of
recent years. We can [ind no basis in this record for saying that the
need for additional revenues could be’ taken care of by a more honest,
economical, and efficient management . '

The third standard whlch Section 6(&)(J) requires us to consider
is "the effect of rates upon the movement of traffic by the carrier. . .

for which the rates are prescribed." It is pointed out that a fare ‘
increase causes a decrease in ridership, thus adversely affecting the
"movement of traffic by the carrier." Hence, it is argued, application

of this standard requires us to deny an increase. However, if this
reasoning were valid, no increase in fares could ever be justified

*since they always cause some persons to stop riding the bus. We believe,
rather, that this standard is addressed to the proper design of a rate
structure and that it 1nhelent}y recognizes the need for revenues
sufficient to cover expenses.=' In this connection, the Citywide Welfare
Rights Organization suggests that, under. this standard, the company has
been deficient in failing to give a discounted rate in the off-peak hours,
thus increasing ridership. - However, this contention overlooks the fact
that this Commission has, in the recent past, considered the subject of .
discount fares, both as a general measure to increase ridership and . as a
des lrable alternative for of{»peah hours. = See Orders Nos. 880 and 88?

- Por recasons fu}ly discussed at pp. 15 18 of Order Xo. 880 133ued
October 18, 1968, we do not believe that a straight reduction 1n fares
at all times, in the hope of increasing ridership, is a practicable
solution to Transit's problems.- There is no reasonable basis on which to
expcet an increase in ridership of sufflcaent magnitude that overall
revenues would be increased. ' ’

-
~.

1/ Without such rates, there would eventually be no "movement of
traffic" at all. ’ ' :
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- As for fare reductions in off-péak hours, we considered that
possibility in Order No. B832. It is an approach with sowe nerit
and wve may yet take an opportunity to test it. However, our
analysis of the conditions existing on this transit system at
the time we considered the idea indicated that Tf such discounts
were instituted, the peak-hour fare would have to be higher than it
would with a straight fare applicable at all times. It further
appeared that more people would be paying the peak-hour fare than-
the lower fare. 1In those circumstances, we judged that use of such
a fare was not desivable. This is not to say that the matter should
. not be further considered as conditions change. If we were to have
a basis for concluding that such a rate structure would be beneficial,
we would try it out.l2/ However, there is no basis in this record for
concluding that such a structure would be desirable. In any event,
it certainly cannot be sajid that the company's failure to institute
such a system justified a denial of a fare increase at this time.

Under 86(a)(3) we must give due consideration, finally, 'to
the inherent advantages of transportation by such carriers" as
Transit. Again, we find nothing in this standard which would
justify this Commission in refusing to give Transit a rate struc-
ture vhich produces revenues sufficient to cover ezpenses. The-
ipherent advantages of mass transit cannot be enjoyed long by any-
one if the system is not allowed to be economically viable.

To sum up on the impact of-$6(a)(3) of the Compact upon our
c0nsid@Tation'of the issues before us, we have pointed out the obliga-
tion imposed directly upon us by the unequivocal language of 86(a)(4)
to provide revenucs sufficient to cover expenses and provide a fair -
return. We then referred to the general principle of statutory con-
struction that the various sections of a statute must be read and
~interpreted to form a harmonious whole.  We then exanined in detail

each of the standards set out in Section 6{a)(3) and we find nothing
in any of them which would justify us 4in overlocking the requirements
of 86(a)(4) and making the company operate at a loss. We conclude,
therefore, that in viev of the facts of record here, we have no basis
in the applicable law for adopting the Mayor's sugpgestion that we re-
fuse an increase because of the pendency before Congress of legisla- |
tion providing for public ownership and interim subsidy.

-

12/ We kuou that it has been tried in other cities and has not
been considered a success,
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‘The.avgunent to the contrary comes down to this: Pointing
to the standards of 86(a)(3) and to the recognized fact that rate
increases lead to decreased ridership, it is argued that such
increases should only be granted if thervre is no other reasonable
alternative. This is a proposition with which we fully agree. 1In
this case, as in all others, we would not grant an incrcase if
there were a reasonable alternatlve course of action open to us.

. Our attentiOn is directed in this connection te the alternatives .
of public ownership and interim subsidy in legislation presently pend-
ing before Congress. This, it is said, is an alternative and “duc
consideration” of it requires that we deny any increase at this time.
We should turn, therefore, to a direct consideration of this alterna-
tive. :

One flaw in thJS reasoning is the fact Lhﬂt the 1881813LLOH
is not an alternative at the moment. Rather, it is a possibility
~ that may or may not cowe to pass. From a legal standpoint, it would"
be a questicnable course oflaction.td rely on'this possibility. We
-must. act now -- the statute requires us to. If the facts of record
justify an increase now we may not deny that result siwmply because
something m:nht occur in the future which would avoid Lhe Ghlstlno

need.

0f course, the more. certain it is that circumstances will change,
the stronger becomes the argument that we should take the possibility
into account. In our judgmant, however, the pending legislation can
only be regarded as a possibility with no degree of certainty at this
juncture. While bills have been . introduced in both Houses of Congress,
they have not reached the floor in either House. 1In the Senate, the
public ownership with interim 3ub<1dy bill has been approved in Com-
mittee but it has not yet been reported to the floor. 1In the HouSe,
there have not even been hearings on the ownership proposal. We have
no information, nor did the District Government in its testimony

~ before us, as to the ultimate prospécts for this legislation in

either House. We certainly have no basis whatever for basing any
action on the assuwptlon that ‘the pr0poval will be enacted into
“law. _ _ S : o .

Finally, in considering the suggeutlou that we_ simply withhold B
action at this time on the basis of pendlng legislation, we feel that
we must take into account the company's present ability to continue
-operations in the face of operating losscs. We have many obligations
which the public interest requires us to protect. There is none more
important, however, than our obligation to ensure that this comnunity
has availahle to it the mass transit service on which it depends so
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heavily. The problems stemning from service deficiencies, and
the problems stemning frow highex fares, are as nothing comparod
to the problems with which wve vould have to deal if the buses -
simply stopped rumning. : ~

-Nor is this a remote and imaginative pcs sibility. The rate

of return wvitnesses engaged by our staff in this procecding can
hardly be considered as unduly favorably disposcd towvard the
financial intevests of the company's owners. They recominended a
severe new approach toward rate of return deLL MlnaLlon.* Yet

each was asked about the possibility of simply requiring the
~company. to operate at a loss and each rejected that possibility

-as ‘highly unrealistic and potentially dangerocus. Each referred

to the recent experience of the city of Akron, Ohio. There, as

we understand it, an operator was denied an increase and required

to operate at a loss.' The company's buses were seized by creditors.
and the operation was shut down. The city was deprived of transit
service for mere than four months. We cannot countenance any such
gimilar experience here In the Washington area.

: of coursc, a conpany could be in a state of financial health
which permitted it to sustain loss operations for some period of
time. However, the facts heve demonstrate that we have no such
situation. This company has alrcady sustained substantial losses

in 1967 and 1968, It is operating only at a break-even level in
1969, Its curvent liabilities are 5.9 times in excess of its cun-
rent assets. A company witness presented an analysis of cash flow.
On the basis, thereof, the company witness made dire predictious

that operations would simply have to cease very shortly without
financial relief. Ve need not accept his conclusions and, indeed,

we do not, as td the timing of the impact on the company for further
loss operatlons. Nonetheless, we think that the information en cash
flov makes it clear that requiring the company to sustain further
lesses involves an unacccptable degrco of rlsk to continuity of selv~
dee. o _

We also accept the wvalidity of the contention that further
losses would make it d1f£¢cult 1f not impossible, for the company
to rély on outside financing sources in order to weather a _periad
" of fnnﬁnc1 1 losses.

In short “we have Con°1dered the‘Mayor s qugoc tion that we re-
fuse any fuathea fare increases despite a showing of financial nced.
We rcjcct as did the Mayor, thc alternatives of roducLLan in wage
rates or cub-backs in scrvice levels. We nmust also reject, alhbeit
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reluctantly, his suggestion that we simply withhold action on the
basis of the public ownership legislation pending in Congress. We
do not think that such a course of action is legally open to us

Even if it were, we do not think that eventual énactment of thdL
leglslatlon is’ sufflcannLly certain to justify our reliance on that
result.. Finally, we think that to withhold action in the face of
the financial realities we have here found to exist involves an un-
acceptable degree of risk to the assured cont1nu1Ly of ern51t serv-
s ice. - - .

This is not to say, however, that our actions in this pro-
ceeding have not been influenced by the Mayor's testimony and by
" the issues he raised. In response to a very legitimate concern -
with the social impact of rising fares, we have taken whatever
‘steps we can to keep those increases to a minimum level. Most
importantly, we have, for the time being, eased the requiremcnt
that the coampany remain on a rigid anuual bus pufchase program,
‘thus reducing vequired annual revenues by $ 769,170, See PP 4344,
Anfra.

Moreovcr,'in the exercise of our judgment in those areas where
such exercise is proper, we have opted for those actions which will
minimize the amount of increcase. For instance, we feel that a
thoroughly defensible case could have been made for giving Transit
a fare increase much closer to the level it sought, ‘i.e., & 35¢
cash fare and a 32¢ token fare. This company has just come through
a period of severe financial adversity.- In two consecutive years,
it has lost substantial sums; it is currently just breaking even.
1t faces problems with its creditors and has-even at times had. dif-
ficulty mecting its payroll. For a time, there was a threat of a
work stoppage because of a dispute about arrearage in its payments
to the union pension and health funds. - I'f the special circumstances
with which the Mayor's testimony .dealt were not present, it would be

-a sound exexcise of judgment to be a bit generous both in resolving
disputes on piojected expenses and in determining the proper returm. -
An easing of stringency in these areas would enable the cowmpany to
recover its financial health fully in a timely manner. However, we
have not taken that course. We have applied a strict though fair
standard to the resolution of disputes and we have restricted the re-
turn to the minimum defensible level. . This approach has been taken .
in direct response to the problomu thh which both this Comuission
and the Mayor are concerned, : ‘

‘ Finally, we wish to make it crystal clear in this opinion that
we stand ready to respond as quickly and as expeditiously as can be
donc to any final enactuent of legislation dealing with the problen
of rising fares. . 1{ the Congress enacts legislation which pevmits a fave
reduction, and if the President approves it, we will move with the ut~
most dispatch to reduce fares to whatcver 1evel is possible.
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In summary, therefore, we have considered the Mayor's testimony
fully and carefully. We share his coucern with the probleus caused
by increasing fares. and we applaud his efforts to deal with them.
However, there ave insurmountable cbstacles, both legal and practical,
to adopting his suggéstion that we deny a rate increase completely.
Rather, we have kept that increase to the minimum level necessary
to preserve the company's financial health. We stand ready to act
‘a5 'quickly as possible to reduce fares as_soon as legislation making
that fea51b1e becomes effect:ve.

Iv
~THE APPROPRIATE RATE STRUCTURE

It is clear, therefore, that the pendlng 1eg131at10n on owner-
ship and subsidy of Transit does not .obviate the need to consider
the question of appropriate changes in the rate stricture fn orderx
to produce the revenues here found toc be neceqqary' We begin our
consideration with one more basic question: The impact on our
deliberations of the court decision in Payne v. WMATC (D. C. Cir.
20,714,decided October 8, 1968 ) and our proceedings on remand of

-that decision. . :

Pursuant to that remand, we have engaged the scrvices of
1ndependent consultants and they have undertaken "a thorough in-
vestigation of the factors involved in obtaining a "fare structure
that is rational, fair, and neither ‘unduly preferential /nfor
unduly discriminatory;‘" Payne, slip'opinion, p.37.

The Payne casc was remanded to the Conmlssnon in Dccember 1968,
On December 17, 1968, qualified independent consultants were re-

quested to Qubwnt proposals on the fare discrimination study. Flftecn
Tesponses were received and analyzed by the staff, in the course of
-.which there was consultation with consultants 1nterestod in perform- -
ing the study. On April 8, 1969, Alan M. Voorhees and Associates, Inc.,
was retained. Their contrqct provided that they would complete the B
study and submit a report within five months. The final report is

not yet available, but the Commission staff has received a draft. It
is expected that a final report will be submitted to the Comaission

in .the near future. We anticipate holding public hcavings within 30

or 40 days after that on the findings of the report as a means of
assisting us in rexching the conclusions called for by the Payne remand,
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APPENDIX ITXY

Statement of George A. Avery, Chairman, = —
Washington Metropolitan Area Transit Commission
At Press Conference Upon Issuance of D. €. Transit Rate Order
o o June 26, 1970 - B :

We are todﬁy raising the basic fare bf D. C. Transit in the
"bistfict of Colﬁﬁbia t6 40 éents. Equivaigﬁt increééés é;g'aﬁ£horized
fof suburban féres, -Tﬁus, Wash;ngtonrjoins é‘numbef of cities tﬁroughogt
the country in haﬁiqg a2 basic transit fare of forty céntslor mofe.
This includes Chicégo, Xansas City, St. Louis, and Aktron.
This result is one which we had hoped to avoid and which we have
been varning against for at least'thellast two years. We have held
“the line on faresras firmiy as we could while urging action by the
local governménts and the Congress to relieve the ﬁpward.pressﬁie on
fares created by the éver—increasing cost of‘provi&ing'servicef Despite
our ﬁarninés aﬁd pleas, there is po present prqépe;f for final legislative
éction.and ﬁé wererforbé& to face, realiétically.énd ol our oﬁn,_the"
demands of financiai reality with which the éompany and-ccmmﬁnity must
live. 2
When the case was filed, it was:oy: hope that;~if action on -
fares did becomg_ngféssary, we.could hoid any increase to 35 gentéfi
‘Howavgr; when we ékamiped fhe fesults.oﬁ-thgt actiqn, wé fpunﬁrit was
simply impossiblg. At that fare level, the company would lose about

$1,250,000 in the next twelve months. It would incur these losses
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even without buying any new buses, adding any improvements in maintgﬁaneé,
or making ény7effort to improve the markefinglof its service. |
In light of the losses which D. C. Transit has sustained in the_d
last three years, it could not in;ur the furtheﬁ losses which'; 35
cent fare would produce and sfill survive as a viable entity.' We had
to concludé. albelt reluctantly, that it was’ completely 1mp0551b1e
to hold fares to that level |
We alsa looked very hard at the possibility of‘holding thé increase
to a nigkéi, thus producing a 37 cent fﬂre in the diétfict. QAgain;
S we ébnéludéd that this was just not enough and we had torreject.it.
Under that fa;;, the company would still have sufferéd a loss, although
not as substantial as with a 35 cent fare. However,_D. c. Traﬁsit
is not .in a position to sﬁstain further losses and still be aple to
serve tﬁe community. .
Aftér examining all fhe’othef possibilities, ve vere forced to
the conclusion that a forty cent fareKWQS the oniy reaépnable resuit.
The riding public will at least be able to rea p some benefits
‘frqm this fare. It has enablgd us to réquife thé'company to resume
the purchdse of newwbuseé;i_we have ‘also requ1ted them to -improve
:hsubatantlally their malntenance proaram, thus maklng more bu%eé avéllablej
and puttlng a11 of them in better condlﬁlon we are 1equ1r1ng the company,

for the first time, to embark upon a substantlal and real plOgldm of

1nf01m1no the pub]lc about the service avallahle to them. We hope that

-2~
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fhis will,.at the very‘least,>halt tﬁe downward trend cf‘ridgrship

and avoid the need fér fﬁrtheiviﬂcrégﬁé;.for a longer period of time.

To ensure fhat these programs are undertaken, we have taken the extraor=
dinary éfébﬁéf»tequiring-a'substantial paft of the additional revenues
producéd bybthe increase to be placed in special earﬁarkﬁdrfunds
”uséble only for these_specific purposes,. ' B

We érévacutgly_AWare_of_thé verfﬂreal hatdsﬁip‘ﬁhich a tfansit
fare ar this level will work upon the low incéme groups in this city.
Sin;e the necessity-fqr this fare increase is_forced_gpon us by the
inability to achieve public ownership and general subsidy of-transit
fares, ﬁé'bave Suggested a new‘legislafive approach whiéh.will at least
ease the burden on'thdse vho can least afford thé iﬁcféasg. This is the
transit sfamp;program which I suggested inm the heérings and in a-leﬁter
to Mayot Washington a few weeks ago. I hqpe we will get a ﬁrompt and
favorable'responserté thié sﬁggestioﬁ_aﬁd ;an‘ﬁﬁyé fofwarﬁ, first on
the District lével,‘and fhén in Céngress te enact such a pf;gram; VIn

~addition, weibaVE'én'our'owﬁ, required D. C. Transit, like the othér '
Cthanies wé'regula;e; to iﬁitiété.Steps'Idﬁkipg tévardrg feduqe& s
senior citizen fare ihlofffpéak hours.

As mustkbe obvious, we find the action we take todéy regrettable,
even_diétasteful. Howgver, 50 1ong as mass traﬁsit here is left to
make it on its QWn,_in a time of serious inflation, we‘have.no cheice
but to make it eéonomiéai1y viable.' Our action today was neceséary

to achieve that goal.
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APPENDIX IV
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Decambeor 31, 19

KHonorable lialter E. Washington
Mayor, District of.Columbiz

" Pistrict Building )
14th and E Streats, N. W.
¥Weshingtor, D, C. 20054

bear Mayorn W? hangton:

I an taking this cccasion at yvﬁrn ard to riiLe you ouge.
again concorring the problow of trensit fares in the District of
Colunbia. 3 you kuow, I hove 1ot communicated with you on this
subject fOL sonz time dLﬂ to the District Government'a siatus as
a formal party in the nost recant D. C. Transit rate case. Og
Novaaber 24, 1839, wa cospleted cur last zetfon in that case, ey
we dssucd oux OLHLT No. 993 denylng reccovsideration of our enrlios
order ralsing fares to 32 cente. I am thus free once azain ¢
discuss the problem vith you on a direct hasis.

To veview the sitvation briefly, the intro-Digtriet Fare
presently stauds et 32 cengs., While no furicher epplications for
increases are presently pendivg, we kioow that the coupany eind the
volon are prosently engazed fn an arbitvation prococding to dater-
mine the lovel of wages which should prevail followinz the cxeiratio:
of LhL lahor eontract lﬂst Ocrober 31, I have wo. fdea how that arbi-
trstion will cone ont, tif 4t resulis dn vage dncreascs of any
significsnt nagnit Ade W can expect the CGLp&ﬂy to be apolying For
further fere increusas,

P~

C'J w

'Haanwhilc. theve ig the public ovnership-cubsidy legin-.
lation pendlng in Congress. The Senate District Comnitice ha

q

UA.L;‘ o
spproved s BI1L poiad LLii; public ownersiily bul dous nei plan to
send it to the [leor dumediaialy, Little or no acticn has boon taken

in the Housn,



Bonoreble Halfer E. Washington e Papc 2. , .
This, thon, o the sltuation that we presently face. There

is at least the possibllity that forther fare increases will be ecught
and ve connot expect with certainty ony final actlen on the legfslation
presently peaddivg bofore Coungress. Vith smtters du this posture, I
thinh that the pOb“ib J ty of nddirionasl ceoustroctive action exlste.

-

Specifically, I would like to uvrge that we jelntly pursue
‘an appredch YOUjuubéeftLd in your tﬂatiuony before the Comiission in
the receat vate ecase, I refer to your supgestion that, fnctead of a
general osorativg subsidy suoh os was enbodied dn §. 1813, the b{1l
we preperad for subnission to Songress last Svring, we covulder avbe
sldizing the fares of certsin categovies of porsous wao can loast
afford higher favea., Iu addition, we should conasider subsidizing

the ceat of cerisin types of service {(e.g., night eovvice, lov dmpefty
routes serving ixnartaut pulllic facilitioad wideh arve vitally depoviant
to theose dgpendent cu public transit bat whieh ave a financial dxal

the translt operatiown as a whola, It would b2 my sugzeshlon th

at the same time, uew souveas of vevenue for the reouired funds Ee

spioeped.  This woeuld dnclude suzh pos nibLllflea as a parklng tax ov

o compuier {ax,

¥ bolicve bthat workable logislatlion slong these 1inss can
be drafted and subnitved to Copgress. It seers to we aboolutely viiol
thot any ouch submission have thoe endovsensnt of the District Curoyne
sent and, mosi desivably, it should be a Joint effort of tha Ll(”“lt

Copnieslon and your Covarpnsnt.

(1) the

To wvove tho w”ujcct alooz, L should ke to v “eqxrs

&£
you give tho concept your persenal endovsement (nob nacossarily ,ulecly

&t this juncture, but within the Govoroment); ( Y that you dizect the
Corpoyation Councel to assign an appropriate porson to werk vith the
iransit Comndlszion Guneral Couussel on the preperatlen of o bill;
(3) that at the appropriate time, you submit the leogdslation fon con-
sideration by tho Congraas. :

amd

I Lmow of your futowss ipler

vost in the probleu of dncreasing
tracsit faros and your coneern thai action

ba takan te do b!WD“h¢L,

aboulb then,  Thiz io n tine 3n vhich new aud consbructive approad
shiould be explercd. I think thet the kind of asprosch suggested in

your testiceny before wo uas very Fovwvard-Iooking and construvetive,
I would Ybte Lo szoe it pade a reallty svd an propared to vock with you
to aculove Chat resull,

’ HiLh best yogards,

Sincerely youwrg,

G{:Or{;(}, A. Lo L}"
Chodrma
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