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WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION

WASHINGTON, DC

ORDER NO. 3362

IN THE MATTER OF : Served June 26, 1989

Application of JEWISH COUNCIL FOR ) Case No. AP-89-27

THE AGING OF GREATER WASHINGTON, )

INC., for Temporary Authority to )
Conduct Charter Operations Pursuant)

to Contract with K-2 Limited )
Partnership )

By application filed May 12, 1989, the Jewish Council for the

Aging of Greater Washington, Inc. (JCA or applicant), seeks temporary

authority to conduct charter operations pursuant to a contract with R-2

Limited Partnership ( K-2). The application describes the operation as

requiring two vehicles operating scheduled morning and evening shuttle

service weekdays over the following routes wholly within Montgomery

County, MD:

(1) Between White Oak Tower, Maryland, and Silver

Spring, Maryland:

From White Oak Tower, north on Old Columbia Pike

to its intersection with Cliftondale Drive , then east

on Cliftondale Drive, then west on Cliftondale Drive

to its intersection with Old Columbia Pike, then

north on old Columbia Pike to its intersection with

Industrial Parkway , then west on Industrial Parkway

to its intersection with Columbia Pike, then south on

Columbia Pike to its intersection with Georgia

Avenue , then east on Georgia Avenue to its

intersection with Wayne Avenue , then south on Wayne

Avenue to the Silver Spring Metrorail facility, and

return over the same route.

(2) Between Gleumont Forest , Maryland, and White

Flint, Maryland:

I

From Glenmont Forest, west on Randolph Road to

its intersection with Tivoli Lake Boulevard, then

over Tivoli Lake Boulevard to its end, then return

via Tivoli Lake Boulevard to its intersection with

Randolph Road, then east on Randolph Road to its

intersection with Glenallen Avenue, then north on

Glenallen , then south on Glenallen Avenue to its

intersection with Randolph Road, then west on

Randolph Road to its intersection with Parklawn

Drive, then south on Parklawn Drive to its

intersection with Nebel Street, then north on Nebel
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Street to its intersection with Marinelli Road, then
east on Marinelli Road to the White Flint Metrorail
facility, and return over the same route.

Order No. 3342, served May 31, 1989, generally described the
evidence submitted with the application, and that order is incorporated
herein by reference. * 1 Order No. 3342 served as publication of notice

and directed that protests , if any, be filed in accordance with
Commission Rule No. 14 no later than June 9, 1989. No protests to the
application were received by the Commission within that time.

Title II, Article XII, Section 4(d)(3) of the Compact provides
that the Commission may, in its discretion , grant an application for
temporary authority, without hearing or other proceeding, if it finds
that there is an immediate and urgent need for the service proposed by
the application and that no other carrier service is capable of meeting

that need . Fitness of the applicant is also required . See Application

of Suburban Transit Company for Temporary Authority to Service the
Capital Centre , Order No. 1643, served January 24, 1977; Application of

American Coach Lines Inc., for Declaratory Order or, in the

Alternative , Temporary Authority to Conduct Charter Operations Between

Points in the Metropolitan District, Order No. 2738, served July 22,

1985; see also order Nos. 2440, 2448, 2864, and 3221, served July 8,
1983; August 10, 1983; May 23, 1986; and August 23, 1988, respectively.

Based upon our review of the evidence we find applicant
financially and operationally fit to provide the service. Our chief

concern about this application is the fitness of the applicant

voluntarily to comply with the requirements of the Compact and the

Commission's rules , regulations , and orders . Our concern stems from

the fact that two affidavits submitted in support of the application

(and described in Order No. 3342) show that applicant has been
providing this service without the necessary operating authority since
January 1988. Affiants from both applicant and K-2 state that their

organizations were unaware of the need for WMATC operating authority.

Applicant states that, upon hiring counsel for other purposes, counsel
advised applicant of the need for operating authority, whereupon

applicant prepared and filed this application for temporary authority

and an application for a certificate in Case No . AP-89-28. Moreover,

upon discovering the need for operating authority, applicant chose to

continue providing unauthorized operations while seeking authority to
do so. It is this latter decision on the part of applicant that
concerns us most, raising the question of applicant ' s willingness to
operate in compliance with the law.

The fact of unauthorized operations creates a rebuttable
presumption of unfitness as to compliance, so the question is whether

applicant is able to refute this presumption by evidence and argument.

* 1 There was a clerical error in Order No. 3342. That order, in its

heading, bore Case No. AP-89-21, which should have been Case

No. AP-89-27.
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Applicant's affidavit addresses this matter first by admitting

the unauthorized operation . it states that it believed no operating

authority was required from WMATC, and that it was its understanding

from K-2 that the service had been approved by Montgomery County "as a

supplement to feeder bus service provided by Montgomery County as a

part of its overall transportation plan ." This, we believe , could have

led applicant to an erroneous interpretation of the exception for

transportation provided by Montgomery County provided by the Compact,

Title II, Article XII, Section l(a)(2). As applicant now correctly

understands , this service is not provided by Montgomery County; it is

provided by applicant , "the person engaged in rendering or performing

such transportation service ." ( See Compact , Title II, Article XII,

Section 1.) Applicant further states that, "[s ]ince this is a daily

commuter service used by members of the public, we feel compelled to

operate it and, at the same time , request the authority." Finally,

applicant stresses "that our operation without authority occurred only

because we made what we believed was a reasonable inquiry and were told

no WMATC authority was required . We are now seeking the necessary

authority. We are committed to take whatever steps the Commission may

direct upon the award of temporary and permanent authority to perform

this service under contract."

K-2 also addresses this matter in its affidavit, stating:

As a part of Montgomery County land use regulation,

and consistent with an agreement with Montgomery

County, K-2 has been required , among other items, to

provide mass transportation service for residents of

the proposed new communities it develops, as well as

for others in certain corridors.

When K-2 first became aware of its requirement to

provide this service, we investigated thoroughly

with Montgomery County the requirements of the

service. We were led to believe that because the

shuttle bus service was provided free of charge to

riders that no other permits would be required.

Obviously, now that the service has been operated

for more than a year by JCA, it is vitally

important that we continue to perform this service

which is considered by Montgomery County to be an

integral part of their plans and programs to

provide adequate transportation and traffic

facilities within specific areas of the County. If

there was an interruption in the service because JCA

could not continue the service, K-2 would be found in

default of our agreement with Montgomery County and a

substantial number of people would be severely

inconvenienced.



Applicant , therefore , was faced with difficult choices
involving (a) a decision that could potentially disqualify it from
receiving the very authority necessary to provide the service , ( b) its
contractual obligations to K-2, ( c) K-2's contractual obligations to
Montgomery County, and (d ) termination of service relied upon by about
70 commuters a day. At this point there was no clean and risk-free way
out of the situation . Applicant faced the domino effect of multiple
contractual obligations . Moreover , it evidenced an awareness that
failure to provide scheduled commuter service is the quickest way to
make riders wary of relying on it . The efficacy of Montgomery County's
transportation plan for these communities was at stake . In the end
applicant has chosen to depend upon this Commission to find that its
decision was not so unreasonable and unwarranted in these particular
circumstances as to require a finding that it is unfit as to
compliance . We so find.

Inasmuch as no duly authorized carrier protested this
application , thereby indicating its ability and willingness to provide
the service proposed by applicant , the Commission finds that no other
carrier is capable of meeting the need for the proposed service. It is
further found that there is an immediate and urgent need for the
service described in this application and that applicant is fit to
provide that service.

THEREFORE , IT IS ORDERED:

1. That Jewish Council for the Aging of Greater Washington,
Inc., is hereby conditionally granted 180 days temporary authority,
contingent upon timely compliance with the terms of this order, to
transport passengers in charter operations between points in Montgomery
County, MD, pursuant to the contract filed in Case No. AP-89-27.

2. That Jewish Council for the Aging of Greater Washington,
Inc., is hereby directed to file with the Commission , no later than 15
days from the service date of this order ( a) a certificate of insurance
as required by Regulation No. 62; ( b) an equipment list stating make,
model, serial number, license plate number, and vehicle identification
number of each vehicle to be used in WMATC operations ; ( c) proof that
all vehicles to be used in WMATC operations are registered with and
have been inspected by a signatory jurisdiction to the Compact; and
(d) an affidavit certifying compliance with Commission Regulation
No. 67 governing identification of vehicles.

3. That the temporary authority granted herein shall become
effective upon the service date of this order and shall remain in
effect through Friday , December 22, 1989 , unless otherwise ordered by
the Commission.

BY DIRECTION OF THE COMMISSION,; COMMISSIONERS WORTHY, SCHIFTER, AND
SHANNON:
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