WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 17, 637

IN THE MATTER OF: Served May 25, 2018

Application of LUXURY SEDAN & LIMO )
SERVI CE, LLC, for a Certificate of )
Authority -- Irregular Route )
Oper ati ons )

Case No. AP-2017-203

This matter is before the Conmmi ssion on the notion of applicant
to wai ve Comm ssion Regul ati on No. 62-08.

Regul ati on No. 62 governs vehicle |eases. Under Regul ation
No. 62-02, no WVATC carrier nay “charter, rent, borrow, |ease, or
otherwi se operate in revenue service any notor vehicle to which such
carrier does not hold title” unless the carrier has filed a | ease with
t he Commi ssion and the Comm ssion has approved it.

Regul ati on No. 62-08 provides:

The lease of a vehicle with a driver provided by
the same lessor is prohibited, except as provided by
Regul ation 62-12(c)(1). For the purpose of this
regulation, a driver provided by the Ilessor shall be
deened to include the lessor, his enployees, any person
controlling, controlled by, or under comon control wth
the lessor, and any person in a contractual relationship
with the lessor. The | essee nay operate a |eased vehicle
with a qualified driver who (a) is a bona fide enpl oyee
of the lessee or (b) is obtained from a personnel
supplier having no prohibited relationship wth the
| essor.

Under Regul ation No. 62-08, a carrier generally may not |ease a
vehicle and driver from the same source. Regul ation No. 62-08 is
designed to prevent carriers w thout WVMATC authority from operating in
the Metropolitan District through the guise of a so-called |ease
arrangenment.® It reflects the rebuttable presunption that an entity
whi ch furnishes both a vehicle and a driver under a | ease agreenent is
actual |y a passenger carrier.?

' In re Ecological Transp. Goup, LLC, t/a Ecological Ride & Ecol ogical

Limo., No. AP-11-112, Order No. 13,246 (May 2, 2012).
2 )d.



In determining the party who in reality is
performing a given transportation service, the overal
test of substance involving an inquiry into all pertinent
factors — i ncl udi ng control, responsibility, and
assunption  of financi al risk - is the decisive
consideration. Usually, no single factor is by itself
conclusive. See United States v. Drum 82 S.C. 408
(1962). In the final analysis the question is: does the
purported carrier assume to a significant degree the
characteristic burdens of the transportation business?
Hence, a lessee in a bona fide vehicle-|lease arrangenent
resulting in private carriage nust (a) control, direct,
and dominate the operations and (Db) assume the
responsibilities, the risks, the duties and the burdens
of transportation. For instance, though a | essee may have
operational control over the vehicle, and driver, the
| essee is not a bona fide private carrier if the |essor
rather than the lessee is actually controlling and
directing the transportation service.

Washi ngton, Va. & Md. Coach Co. v. Scenic Coach Rental, Inc., No. 165,
Order No. 837 at 4-5 (July 10, 1968).

Applicant proposes conmencing operations in vehicles |eased
from i ndependent contractors. Many will be driven by the lessor. The
motion is supported by vehicle |eases signed by applicant and the
respective | essees and by a proposed i ndependent contractor agreenent.

The Conmi ssion has wai ved Regul ati on No. 62-08 where acceptable
vehicl e | eases have been filed with the Comm ssion, the |lessor-drivers
have entered into a franchise or operating agreenment with the |essee,
and the | eases and agreenents in conbination |odge sufficient control
and risk in the | essee so as to overcone the aforesaid presunption.?

In this case, the parties have used the Commission’s | ease form
to create their leases by filling in the blanks and signing it. The
Commi ssion’s |lease form places all control and insurance risk on the
| essee through the foll ow ng | anguage:

The | essor and | essee agree by the filing of this
contract of lease wth the WWATC that the notor
vehicle(s) naned in this |ease shall be operated by and
under the conplete control of the |essee, and no other,
for the period of the lease; and for all regulatory
pur poses including, but not limted to, insurance, rates
and charges, vehicle identification, and notor vehicle

3 See id. (waiving Regulation No. 62-08 after discussing control and risk
provisions in operating agreenment); In re Veolia Transp. On Demand, Inc.,
No. AP-07-006, Order No. 11,862 (Feb. 24, 2009) (same as to franchisee
operations nmanual).



fuel and road taxes, such notor vehicle(s) shall be
consi dered as the vehicle(s) of the | essee.

Applicant’s independent contractor agreenent contains simlar
risk and control provisions. As to control, paragraph no. 3
stipulates: “This Agreenment gives the conpany, Luxury Sedan & Lino
Service, the exclusive right to the |eased vehicle, and the contractor
can only engage in activities arranged for, or on behalf of the
conmpany.” Paragraph nos. 9 and 11 prohibit assignnment of rights and
del egation of duties in the absence of Luxury Sedan & Lino Service's
written consent.

As for risk, paragraph no. 10 states that “Luxury Sedan & Lino

Service, LLC shall provide conmmercial liability insurance coverage for
all endorsed contract drivers . . . .7

Final |y paragraph no. 6 of the agreenent provides as follows:

Luxury Sedan & Lino Service, LLC will ensure that each
vehicle goes through a daily inspection to confirm safe
operability of wvehicle brakes, lights, w ndows, Horn, seat
belts, steering, and wheels. Luxury Sedan will not pernit any

contractor to operate a vehicle if it’'s not considered to be in
good working condition, has not passed state inspection, or
appears unsafe to operate.

On this record, we find that applicant has established grounds
for waiving Regulation No. 62-08; provided, that applicant shall
neither anmend the independent contractor agreement discussed in this
order nor enter into any new independent contractor agreenents
containing |anguage that deviates from the independent contractor
agreenent discussed in this order w thout Conmi ssion approval.

THEREFORE, |IT IS ORDERED: that Regul ation No. 62-08 is waived
as to any vehicle operated by Luxury Sedan & Lino Service that is both
(1) leased to Luxury Sedan & Linp Service under a WVATC approved
Contract of Lease formon file with the Conmi ssion and (2) covered by
a WVMATC approved i ndependent contractor agreenment on file with the
Conmi ssi on.

BY DI RECTION OF THE COWM SSI ON;, COWM SSI ONERS RI CHARD, MAROOTI AN, AND
HOLCOVB:

WlliamsS. Mrrow, Jr.
Executi ve Director



